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September 22, 2022

The Honomble Jason Miller

Executive Chaurperson

Council of the Inspectors General on Integrity and Efficiency
1717 H Street NW, Smte 825
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Report of Findings for Integnty Comuittee Case 971
Dear Executive Chauperson Miller:

The Integnity Committee (IC) of the Council of the Inspectors General on Integnity and
Efficiency (CIGIE) 15 charged by statute to review and mvestigate allegations of misconduct
made agamst an Inspector General (1G) or a desagmated official within an Office of Inspector
General. Pursnant to section | HA)S)A) of the Inspector General Act of 1978, as amended (IG
Act), the IC hereby forwards its findings and recommendation regarding former IG Laura
Werthenner, former Chief Counsel Leonard DePasquale. and Acting Deputy IG for
Investigations Richard Parker, Federal Housing Finance Agency Office of Inspector General

The IC also provided 11s indmgs and recommendation to the Preswdent, the CIGIE
Chairperson, the subjects, and the Congressional committees of junsdiction, as requured by
section 1 1{d}B8WA) of the IG Act

Sincerely,

Kevin H Winters

Charrperson
Integrity Commutiee

Enclosure

1717 H Street, NW % Suite 825 * Washington DC % 20006-3900
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COUNCIL OF THE INSPECTORS GENERAL
ON INTEGRITY AND EFFICIENCY

INTEGRITY COMMITTEE

September 22, 2022

Ms. Allison Lemer

Chaurperson

Council of the Inspectors General on Integrity and Efficiency
1717 H Street, N.W., Suite 823

Washington, D.C. 20006

Report of Findings for Integnty Comunittee Case 971
Dear Chatrperson Lemer:

The Integnity Committee (IC) of the Council of the Inspectors General on Integnity and
Efficiency (CIGIE) 1s chiarged by statute to review and mvestigate allegations of misconduct
made agamst an Inspector General (1G) or a desagmated official within an Office of Inspector
General. Pursnant to section | HA)S)A) of the Inspector General Act of 1978, as amended (IG
Act), the IC hereby forwards its indings and recommendation regarding former IG Laura
Werthenner, former Chief Counsel Leonard DePasquale. and Acting Depnty IG for
Investigations Richard Parker, Federal Housing Finance Agency Office of Inspector General

The IC also provided 11s indimgs and recommendation to the Preswdent, the CIGIE
Executive Chairperson, the subjects, and the Congressional commuttees of junsdiction, as
required by section 1 1{d)(8)(A) of the IG Act.

Sincerely,

Kevin H Winters

Charrperson
Integrity Commitiee

Enclosure

1717 H Street, NW % Suite 825 % Washington DC % 20006-3900
hitps //www. lgnet gov/clgie /committeas/integrity-committes
Intégrity-Complamnt@cge gov
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INTEGRITY COMMITTEE

September 22, 2022

The Honorable Gary C. Peters

Chairman

Committee on Homeland Security and
Governmental Affairs

340 Dirksen Senate Office Building

Washington, DC 20510-6250

The Honorable Carolyn Maloney

Chairwoman

Committee on Oversight and Government
Reform

2517 Rayburn House Office Building

Washington, DC 20515-6143

The Honorable Sherrod Brown

Chairman

Committee on Banking, Housing, and
Urban Affairs

534 Dirksen Senate Office Building

Washington, DC 20510-6250

The Honorable Maxine Waters
Chairwoman

Committee on Financial Services
2129 Rayburn House Office Building
Washington, DC 20515-6143

The Honorable Rob Portman

Ranking Member

Committee on Homeland Security and
Government Affairs

The Honorable James Comer

Ranking Member

Committee on Oversight and
Government Reform

The Honorable Pat Toomey

Ranking Member

Committee on Banking, Housing, and
Urban Affairs

The Honorable Patrick McHenry
Ranking Member
Committee on Financial Services

Report of Findings for Integrity Committee Case 971

Dear Chairpersons and Ranking Members:

The Integrity Committee (IC) of the Council of the Inspectors General on Integrity and
Efficiency (CIGIE) is charged by statute to review and investigate allegations of misconduct
made against an Inspector General (IG) or a designated official within an Office of Inspector
General. Pursuant to section 11(d)(8)(A) of the Inspector General Act of 1978, as amended (IG
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https://www.ignet.gov/cigie/committees/integrity-committee
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Act), the IC hereby forwards its findings and recommendations regarding former 1G Laura
Werthemmer, former Cluef Counsel (CC) Leonard DePasquale, and Acting Deputy IG for
Investigations (DIG) Richard Parker, Federal Housing Finance Agency (FHFA) Office of
Inspector General

After thoroughly reviewing the report of mvestigation and supporting evidence, the 1C
detenmuned by a preponderance of the evidence that IG Wertheimer abused her authority m the
exercise of her official duties and engaged in substantial misconduct when she wrongfully
disclosed to the FHFA Director the identity of an FHFA whistleblower without the
whistleblower’s consent. The IC also detenmuned by a preponderance of the evideuce that DIG
Parker abused his authonty in the exercise of his official duties when he repeatedly and
unproperly demed lawful 1C requests for access to goverument mformation. The 1C did not
substantiate an allegation of wrongdoing against CC DePasquale

The IC provided 1ts findings and recommendation to the President, the CIGIE Executive
Chairperson, the CIGIE Charperson, mnd the subjects, as required by section 11{d)} 8N A) of the
1G Act,

Sincerely,

Kevin H. Winters
Chanperson
Integnty Comnuttee

Enclosure



COUNCIL OF THE INSPECTORS GENERAL
ON INTEGRITY AND EFFICIENCY
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September 22, 2022

Via Email

Honomble Brian M. Tommney
Inspector General

Federal Housmg Finance Agency
Office of Inspector General

400 7th Street, S W, Suite 3.20)
Washmngton, D.C. 20219

Report of Findings for Integnty Commuttee Case 971
Dear Mr. Tommney:

The Integnty Commuttee (IC) of the Council of the Inspectors General on Integnty and
Effictency (CIGIE) 1s charged by statute 1o review and mvestigate allegations of misconduct
made sgamst an Inspector General (IG) or a designated official within an Office of Inspector
General. Pursuant to section 1 1{d}8)(A) of the Iuspector General Act of 1978, as amended (1G
Act), the IC hereby forwards its findings regarding former Federal Housing Finance Agency
Office of Inspector General (FHFA OIG) personnel 1G Lawa Wertheuner and former Cluef
Counsel Leonard DePasquale. In addition. the IC provides a finding and recommendation for
Acting Deputy [G for Investigations Richard Parker, FHFA O1G.

The IC also provided its findings and recommendation to the President. the CIGIE
Executive Chauperson, the CIGIE Chawperson, the subjects, and the Congressional comumitiees
of junsdiction, as required by section 1 1{dXS)(A) of the 1G Act

Smcerely,

Kevin H Winters
Chauperson
Imegnty Conmuttee

Enclosure
1717 H Street, NW % Suite 825 % Washington DC % 20006-3900

hitps /fwww ignet gov/clgie /committeas/integrity-committes
Intégrity-Complant@cge gov




COUNCIL OF THE INSPECTORS GENERAL
ON INTEGRITY AND EFFICIENCY

INTEGRITY COMMITTEE

September 22, 2022

Via Email

Ms. Laura Wertheimer

former Inspector General

Federal Housing Finance Agency
Office of Inspector General

400 7th Street, S.W., Suite 3.201
Washington, D.C. 20219

Through
Mr. Emmet T. Flood

Partner
Williams & Connolly LLP
680 Maine Avenue SW

Washiniton, DC 20024

Report of Findings for Integrity Committee Case 971
Dear Ms. Wertheimer:

The Integrity Committee (IC) of the Council of the Inspectors General on Integrity and
Efficiency (CIGIE) is charged by statute to review and investigate allegations of misconduct
made against an Inspector General (IG) or a designated official within an Office of Inspector
General (OIG).

On October 18, 2019, the IC initiated an investigation into allegations against you and
engaged the U.S. Department of Health and Human Services OIG to conduct the investigation.
After thoroughly reviewing the evidence and your comments, the IC determined by a
preponderance of the evidence that you abused your authority in the exercise of your official
duties and engaged in substantial misconduct when you wrongfully disclosed to the FHFA
Director the identity of an FHFA whistleblower without their consent.

1717 H Street, NW % Suite 825 % Washington DC % 20006-3900
https://www.ignet.gov/cigie/committees/integrity-committee
Integrity-Complaint@cigie.gov
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The IC provided the enclosed findmgs and recommendation to the President, the
appropriate Congressional commuttees of yunsdiction, the CIGIE Executive Chauperson, and the
CIGIE Chauperson, as required by section | I{dNSKA) of the IG Act

Smcerely,

Kevin H Winters
Chauperson
Integnty Conmuttee

Enclosure



COUNCIL OF THE INSPECTORS GENERAL
ON INTEGRITY AND EFFICIENCY

INTEGRITY COMMITTEE

September 22, 2022

Via Email

Mr. Richard Parker

Acting Deputy Inspector General
for Investigations

Federal Honusing Finance Agency

Office of Inspector General

400 7th Street, S W, Suite 3.201

Washington, D.C. 20219

Through

Report of Findings for Integnity Committee Case 971

Dear Mr. Parker:

The Integrity Conmmuttee (IC) of the Council of the Inspectors General on Integnity and
Efficiency (CIGIE) 1s charged by statute to review and mvestigate allegations of misconduct
made ngamst an Inspector General (IG) or a designated official within an Office of Inspector
General (01G)

On August 31, 2020, the [C mmnhated an mvestigation mio allegations agamst you and
engaged the U.S. Department of Health and Human Services OIG to conduct the mvestigation
After thoroughly reviewing the evidence and your comunents, the IC finds by a preponderance of
the evidence that you abused your authonty in the exercise of your official duties when you
repeatedly and mmproperly denied lawful IC requests for access to government mformation
pertamng 1o the IC s investigation m IC 971

1717 H Street, NW % Suite 825 # Washington DC % 20006-3900
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The IC provided the enclosed findings and reconmumendation to the President, the
appropriate Congressional commuttees of yunsdiction, the CIGIE Executive Chauperson, the
CIGIE Chauperson, and the Federal Housing Finance Agency G as required by section
LIAXSHA) of the IG Act,

Sincerely,

Kevin H Winters
Chairperson
Integnity Commuttee

Enclosure
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Via Email

Mr. Leonard DePasquale

former Counsel 10 the Inspector General
Federal Housing Finance Agency
Office of Inspector General

400 7th Street, S W, Smte 3.201
Washington, D.C. 20219

Through

Repont of Findings for Integnty Commuittee Case 971
Dear Mr. DePasquale:

The Integrity Committee (IC) of the Council of the Inspectors General on Integnty and
Efficiency (CIGIE) is charged by statute to review and mvestigate allegations of misconduct
made agamnst an Inspector General (IG) or a designated official within an Office of Inspector
General (O1G).

On May 20, 2019, the IC mitiated an investigation into allegations agamnst you and
engaged the U.S. Department of Health and Human Services OIG to conduct the mvestigation.
After thoroughly reviewing the evidence and vour comments, the IC did not substantiate the
alleganons of wrongdoing aganst vou
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The IC provided the enclosed findmgs and recommendation to the President, the
appropriate Congressional commuttees of yjunsdiction, the CIGIE Executive Chauperson, and the
CIGIE Chauperson, as requured by section | H{dNSKA) of the IG Act

Smeerely,

Kevin H. Winters
Chanperson
Integnty Conumttee

Enclosure



COUNCIL OF THE INSPECTORS GENERAL
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INTEGRITY COMMITTEE
September 22, 2022

The President

The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Report of Findings for Integrity Committee Case 971

Dear Mr. President:

This letter sets forth the findings, conclusions, and recommendations of the Integrity Committee (IC)
of the Council of the Inspectors General on Integrity and Efficiency (CIGIE) regarding allegations of
misconduct against former Inspector General (IG) Laura Wertheimer, former Chief Counsel (CC)
Leonard DePasquale, and Acting Deputy IG for Investigations (DIG) Richard Parker, Federal
Housing Finance Agency (FHFA) Office of Inspector General (OIG). Pursuant to the Inspector
General Act of 1978, as amended, 5 U.S.C. app. (IG Act), the IC is referring this matter to you for
appropriate action.*

This report finds by a preponderance of the evidence that IG Wertheimer abused her authority in the
exercise of her official duties and engaged in substantial misconduct.? Contrary to well-established
standards for IGs, IG Wertheimer wrongfully disclosed to the FHFA Director the identity of an
FHFA whistleblower who had filed a complaint with the OIG and unequivocally requested that her
identity be kept confidential and never waived that request. Further, the IC finds by a preponderance
of the evidence that DIG Parker abused his authority in the exercise of his official duties when he
wrongfully impeded the IC’s investigation. Due in part to the lack of cooperation by DIG Parker, the
IC was unable to make a determination on the allegation of wrongdoing against CC DePasquale.

This is the second IC investigation into allegations of wrongdoing by IG Wertheimer, DIG Parker,
and CC DePasquale. The IC previously substantiated findings that, in part, IG Wertheimer

L In the case of a report relating to an IG of an establishment or any employee of that IG, section 11(d)(8)(A)(ii) of
the IG Act requires the IC to refer its investigative findings to the President. However, under the IG Act, an IG or
Acting IG, as appropriate, has the sole authority to make personnel decisions regarding subordinate OIG employees,
such as CC DePasquale and DIG Parker.

2 “Abuse of authority” means an arbitrary or capricious exercise of power by a federal official or employee that
adversely affects the rights of any person or that results in personal gain or advantage to her/him or to preferred
other persons. Integrity Committee Policies and Procedures (ICP&P) (2018), Appendix A. “Substantial
misconduct” includes gross mismanagement, gross waste of funds, or a substantial violation of law, rule, or
regulation. ICP&P (2018), Section 7.A.

1717 H Street, NW % Suite 825 % Washington DC % 20006-3900
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wrongfully disparaged and demeaned FHFA OIG whistleblowers whom she believed complained to
Congress or cooperated with a Congressional inquiry (IC Case 912).® That matter was referred to
you on April 14, 2021, for such action as you deemed appropriate, and 1G Wertheimer resigned on
June 29, 2021. CC DePasquale resigned on January 31, 2022. The resolution of possible
disciplinary action for DIG Parker arising from that matter remains pending with FHFA OIG. Given
that IG Wertheimer is no longer employed in the Federal Government, this report makes no
recommendations regarding disciplinary action against her pertaining to the instant matter. The IC
does, however, recommend appropriate disciplinary action for DIG Parker as addressed below.

A synopsis of the allegations and the 1C’s findings and recommendations in this matter are provided
below. The detailed Report of Investigation (ROI) and the subjects’ responses are also attached.

IC Jurisdiction and Case History

Congress designated the IC, which is composed of four IGs, a representative from the Federal Bureau
of Investigation, and a representative from the Office of Government Ethics, to be the independent
mechanism that ensures senior officials in the IG community “perform their duties with integrity and
apply the same standards of conduct and accountability to themselves as they apply to the agencies
that they audit and investigate.”* Accordingly, the IG Act requires the IC to receive, review, and, as
appropriate, investigate allegations of wrongdoing made against an IG or a designated staff member
within an OIG.®

As noted above, the IC previously investigated, in part, allegations that IG Wertheimer wrongfully
disparaged and demeaned FHFA OIG staff members—whistleblowers—whom she believed made
complaints that led to a Congressional inquiry or cooperated with such inquiry. It was during the
IC’s investigation of that matter that another whistleblower, this one from the FHFA, contacted the
IC and alleged that IG Wertheimer and CC DePasquale had inappropriately disclosed—to FHFA
officials—her identity and details about a complaint that she had made in confidence to the OIG.°

3 After thoroughly reviewing the evidence, the IC determined that IG Wertheimer showed a disdain and resistance
towards Congressional and IC oversight by fostering a culture of witness intimidation through a pattern of staff
abuse and fear of retaliation. Furthermore, she wrongfully refused to cooperate with the IC’s investigation by
denying IC investigators full access to FHFA OIG personnel and documents. The IC also found that CC
DePasquale and DIG Parker abused their authority and were fully complicit in IG Wertheimer’s refusal to cooperate,
by repeatedly and improperly denying the IC access to documents and a key witness, who was CC DePasquale
himself. In fact, CC DePasquale, a government employee, simply refused to be interviewed by IC investigators in
that matter. While CC DePasquale and DIG Parker were not originally listed as subjects in IC Case 912, the IC
determined the record contained sufficient evidence to support findings of wrongdoing against them without
additional investigation.

4 U.S. House Committee on Oversight and Government Reform, Improving Government Accountability Act, 110th
Cong. (Sept. 27, 2007) (H. Rept. 110-354).

51G Act, section 11(d)(1). The IC takes action on allegations of wrongdoing that involve abuse of authority in the
exercise of official duties or while acting under color of office; substantial misconduct, such as gross
mismanagement, gross waste of funds, or a substantial violation of law, rule, or regulation; or conduct that
undermines the independence or integrity reasonably expected of such persons. ICP&P (2018), section 7.A.

& The whistleblower is not identified by name in this report because, consistent with her not consenting to release of
her identity by the FHFA OIG as discussed herein, the whistleblower also did not consent to the disclosure of her
identity in the 1C’s report in this matter. Moreover, while the whistleblower is identified as “her” in this report for
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Given that the bulk of the investigative work for the previous investigation was substantially
complete, the IC determined it was more efficient to initiate a new investigation with the assistance
of the U.S. Department of Health and Human Services (HHS) OIG (IC investigators).” Specifically,
the IC investigators were asked to determine:

1. Whether IG Wertheimer violated section 7(b) of the IG Act when she disclosed a
whistleblower’s identity and details about the whistleblower’s confidential complaint to
senior agency officials without the whistleblower’s consent.®

2. Whether CC DePasquale abused his authority and engaged in conduct that undermined the
independence and integrity reasonably expected of his position when he disclosed a
whistleblower’s identity and details about the whistleblower’s confidential complaint to
senior agency officials without the whistleblower’s consent. 9%

3. Whether, on SRR |G Wertheimer engaged in conduct undermining the
independence and integrity reasonably expected of an IG by omitting from her testimony to
Congress the material fact that CC DePasquale had disclosed the whistleblower’s identity,
without the whistleblower’s consent, to FHFA’s [N INRINBIR two weeks prior to IG
Wertheimer’s disclosure of the whistleblower’s identity to the FHFA Director.*

On August 31, 2020, the IC expanded the scope of its investigation and asked IC investigators to
determine whether DIG Parker’s repeated refusal to respond to all IC requests for access to relevant
documents and witnesses related to the allegations above constituted an abuse of his authority.*2

ease of reference, the IC is not confirming the whistleblower’s gender.

" Pursuant to the IG Act and the ICP&P (2018), and in the absence of its own investigators, the IC secures
uninvolved OIGs to serve as its investigators. The Federal Deposit Insurance Corporation OIG served as the IC
investigators in the previous investigation, IC Case 912.

8 Section 7(b) of the IG Act states the 1G “shall not, after receipt of a complaint or information from an employee,
disclose the identity of the employee” without their consent, unless the IG determines it is “unavoidable during the
course of the investigation.”

9 “Confidential complaint” in this context means that the whistleblower specifically requested that the OIG preserve
her confidentiality.

10.On February 17, 2022, the IC notified CC DePasquale that it was considering making a separate finding of
wrongdoing against him: specifically, that he engaged in conduct undermining the integrity reasonably expected of
his position when he refused to cooperate with the 1C’s investigation. Upon further review, the IC determined this
did not constitute sufficient notification to warrant additional investigative activity; therefore, no findings were made
with regard to this issue.

1 The IC first requested IG Wertheimer and CC DePasquale respond to the allegations. After receiving and
reviewing their responses, the IC determined to refer the allegation against CC DePasquale to the IC Chairperson for
investigation. Enclosure (Encl.) 1 (ROI), Exhibit (Ex.) 1. The IC later expanded the scope of the investigation to
include the allegations of wrongdoing against IG Wertheimer. Encl. 1, EX. 3.

12Encl. 1 at 2.
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At the conclusion of their fieldwork, the IC investigators provided their draft ROI to the IC on
August 24, 2021. The IC investigators determined by a preponderance of the evidence that IG
Wertheimer violated the 1G Act by disclosing to senior agency officials a whistleblower’s identity
and details about the whistleblower’s confidential complaint without the whistleblower’s consent,
and that DIG Parker wrongfully impeded the IC’s investigation.*® Due in part to the lack of
cooperation from DIG Parker and the FHFA OIG, IC investigators could not make a finding on the
allegation that CC DePasquale also disclosed the whistleblower’s identity to senior agency officials
without the whistleblower’s consent.* Finally, IC investigators did not substantiate the allegation
that 1IG Wertheimer wrongfully omitted information from her testimony to Congress.*

On February 17, 2022, in accordance with section 11(d) of the IG Act, the IC provided the subjects
the opportunity to respond to the draft ROI before the IC made its findings and conclusions. Their
responses, the last of which was received by the IC on April 14, 2022, are enclosed.*®

Investigative Findings and Analysis

After thoroughly reviewing the evidence and the subjects’ comments, the IC finds by a
preponderance of the evidence that IG Wertheimer abused her authority and engaged in substantial
misconduct by revealing—to FHFA’s top official—that a FHFA whistleblower had complained to
the FHFA OIG, the identity of that whistleblower, and the details of the whistleblower’s complaint.
Further, the IC finds DIG Parker abused his authority in the exercise of his official duties by not
cooperating with the IC. The IC agrees with the IC investigators’ findings that there was insufficient
evidence to support a finding of substantial misconduct pertaining to CC DePasquale.

I. Abuse of Authority and Substantial Misconduct: 1G Wertheimer wrongfully disclosed a
whistleblower’s identity without the whistleblower’s consent.

A. 1G Wertheimer Disclosure of an FHFA Whistleblower’s Identity to the FHFA Director

Government employees who report information to oversight bodies play an important role in helping
to identify and assist their agencies in addressing wrongdoing, such as fraud, waste, and abuse. It is
for this reason that Congress has passed numerous laws, including the Whistleblower Protection Act
of 1989, which was later expanded by the Whistleblower Protection Enhancement Act of 2012, to
establish clear rules for ensuring witnesses can come forward without fear of reprisal. OIGs play an
important role in this process. Through various means such as websites, posters, town halls,
briefings, business cards, and other forms of outreach, OIGs advertise and encourage whistleblowers
to come forward when they reasonably believe they have evidence of a possible violation of law,
rule, or regulation; gross mismanagement; gross waste of funds; abuse of authority; or a substantial
and specific danger to the public health and safety. The IG Act protects the individuals who perform

B Encl. 1at3, 31.

“4Encl. 1 at 2.

1 Encl. 1 at 3.

16 Pursuant to the ICP&P (2018), on February 17, 2022, the IC provided the redacted draft ROI to the subjects with a
deadline of March 3, 2022, for any comments. On February 25, 2022, the IC Chairperson approved the subjects’

request for an extension, with a new deadline of April 14, 2022. The IC received IG Wertheimer’s comments on
April 11, 2022. The IC received DIG Parker and CC DePasquale’s comments on April 14, 2022. Encls. 2-4.
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this important service to their agencies and the public by requiring OIGs to protect the confidentiality
of such disclosures.’

Under the I1G Act, employees who come forward to disclose information to OIGs do not have to
request confidentiality — it is automatic.’® But many OIGs, such as FHFA OIG, specifically ask the
whistleblowers if they wish to have their identities remain confidential, to which, in this case, the
whistleblower responded in the affirmative. Also, there is no requirement under the law for a
whistleblower to tell the OIG why they wish to have their identity remain confidential and thereby
protected from disclosure; the law inherently assumes there are myriad reasons, to include a real or
perceived risk of retaliation. The importance of this point is underscored by the fact that, under the
IG Act, only an IG, and not OIG staff, may disclose a whistleblower’s identity without consent, and
only then under extremely limited circumstances in which the IG determines that such disclosure is
unavoidable during the course of the investigation.*®

Courts have also recognized whistleblowers’ interests “in remaining anonymous both in the context
of the [IG Act] and beyond.”?® In United America Financial, Inc. v. Potter, the Court upheld
redactions in emails “made to protect identity of USPS employees who provided information to the
OIG,” reasoning the 1G Act “provides that the Inspector General *shall not, after receipt of a
complaint or information from an employee, disclose the identity of the employee” without that
employee’s consent . . . .”?! In Kloeckner v. Perez, the court denied a motion to compel disclosure of
the identity of an anonymous OIG whistleblower to a plaintiff because the “interest in protecting the
anonymity of the OIG whistleblower outweighs whatever probative value [the plaintiff] believes
would result from disclosure.”??

I71G Act, section 7(b). See also Whistleblower Protection Act of 1989, as amended by the Whistleblower
Protection Enhancement Act of 2012, codified at 5 USC 2301 et seq.; and U.S. House Subcommittee on
Government Operations, Protecting Those Who Blow the Whistle on Government Wrongdoing (January 28, 2020),
https://oversight.house.gov/legislation/hearings/protecting-those-who-blow-the-whistle-on-government-wrongdoing
(“Whistleblower disclosures promote an effective and efficient civil service and benefit the public interest by
‘assisting in the elimination of fraud, waste, abuse, and unnecessary Government expenditures.’”).

181G Act, section 7(b).
9 4.

20 |glesias v. United States Agency for International Development, 2018 U.S. Dist. LEXIS 175806, at *22.

21 667 F.Supp.2d 49, 61 (D.D.C. 2009) (citing section 7(b) of the IG Act). See also, Accord, Am. Civil Liberties
Union v. U.S. Dep't of Homeland Sec., 738 F. Supp. 2d 93, 110 (D.D.C. 2010) (8§ 7(b) of the IG Act “provid[es] for
confidentiality of employee disclosures to the Inspector General.”); Braun v. United States Postal Serv., 317 F.
Supp. 3d 540, 548 (D.D.C. 2018), (“The Inspector General Act . . . provides that OIG, after receipt of a complaint
from an employee, shall not disclose the identity of the employee without the consent of the employee.”);
McCutchen v. U.S. Department of Health and Human Services, 30 F.3d 183, 189 (D.C. Cir. 1994) (allowing HHS
“to withhold the names of the whistleblowers” based on their “strong privacy interest in remaining anonymous
because, as ‘whistle-blowers,” they might face retaliation if their identities were revealed.”); and Iglesias v. United
States Agency for International Development, supra, at *18 (“[T]he ‘protection of the whistleblower’s identity is
essential . . . to assure a free flow of information to the [Inspector General]” and ‘it is expected [that] the disclosure
of a whistleblower’s identity will be necessary only in the rarest of circumstances.”).

222014 U.S. Dist. LEXIS 138009, at *3 (E.D. Mo. Sept. 30, 2014).
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Nevertheless, IG Wertheimer intentionally disclosed the identity of the FHFA whistleblower to the
FHFA Director without the whistleblower’s consent. Particularly troubling was the ample evidence
suggesting why the whistleblower did not want her identity disclosed, particularly to the FHFA
Director. The key facts relevant to the allegations against IG Wertheimer and CC DePasquale are as
follows:

e On March 19, 2018, the whistleblower filed a complaint via the FHFA OIG Hotline alleging
that FHFA officials, in summary, were perpetuating discrimination and that the FHFA failed
to hold those responsible accountable. The whistleblower also alleged that the FHFA was
generally failing to uphold its anti-harassment policies. The whistleblower unequivocally
requested that the OIG keep her identity as the complainant anonymous.?

e On March 27, 2018, the FHFA OIG notified the whistleblower that it had declined to
investigate the whistleblower’s complaint and referred the whistleblower to the FHFA Equal
Employment Opportunity (EEO) Office.?* On April 4, 2018, the whistleblower’s attorney
asked the FHFA OIG to “reconsider” its declination because the whistleblower indicated that
the FHFA EEO Office had stated that the whistleblower could not pursue the EEO process
unless she was able to specifically identify the alleged discriminator.?

e On April 9, 2018, at a FHFA OIG senior staff meeting with 1G Wertheimer present, “it was

determined” (without consulting the whistleblower), that CC DePasquale would speak to the
FHFA about the FHFA EEO Office’s refusal to take the

whistleblower’s complaint.

e On April 11, 2018, CC DePasquale met with the FHFA |jjjiif and, according to cC
DePasquale, advised him “that the FHFA needed to make sure that its EEO office addressed
[the whistleblower’s] EEO complaint fully and appropriately.”?’ That same day, employees
in the FHFA OIG Office of Investigations made the decision internally to reject the
whistleblower’s attorney’s request to reconsider and closed the whistleblower’s hotline
complaint.?®

e On April 18, 2018, a week after CC DePasquale’s meeting with [|iillj. a FHFA 016
_ emailed the whistleblower’s attorney, stating the

2 Encl. 1, Ex. 1a, page 180.

2 Encl. 1, Ex. 1a, page 90.
% Encl. 1, Ex. 11.

% Encl. 1, Ex. 14 at 13-14 (IG Wertheimer’s response to the IC: “it was determined that Mr. DePasquale would
speak to FHFA's ”) and Ex. 15 at 12-13 (CC DePasquale’s response to the IC: “participants at that meeting
determined that Chief Counsel DePasquale should speak to FHFA’s ).

2 Encl. 1, Ex. 1a, page 110-111. IG Wertheimer acknowledged that CC DePasquale subsequently reported this
conversation to her, stating “he had advised that FHFA’s EEO office had improperly refused to accept an
EEO complaint from [the whistleblower] and recommended that ] take appropriate actions to ensure that
her complaint was timely processed by FHFA’s EEO office.” Encl. 1, Ex. 15 at 12-16.

2 Encl. 1, Ex. 15 at 2.
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allegations of discriminatory harassment should be promptly and fully investigated by the
FHFA EEO office. The OIG’s then asked the
whistleblower’s attorney, for the first time, if the whistleblower would “provide a written
waiver of anonymity and confidentiality so [FHFA OIG may] speak with the necessary
FHFA officials and urge them to proceed.”?®

o did not inform the whistleblower’s attorney that CC
DePasquale had already met with the Agency’s referenced the whistleblower, and
requested that the Agency pursue its EEO process.” He also incorrectly stated the
whistleblower’s complaint remained open and under review at the FHFA OIG, despite
records showing her complaint had been closed on April 11, 2018, and that no further work
was undertaken after March 27, 2018, the date FHFA OIG initially had referred the
whistleblower to the FHFA EEO.%

e The whistleblower received the request to waive anonymity, but did not respond, leaving her
original request for anonymity in place. Notably, while she did not need any special reason
for wanting to protect her identity, the whistleblower had good reason not to want her identity
disclosed to FHFA officials - particularly to former Congressman Melvin Watt, the
presidentially appointed, senate confirmed, FHFA Director. According to allegations she
would later make, prior to and during the span of the events discussed here, FHFA Director
Watt had engaged in serious misconduct directed at the whistleblower personally.

e On April 25, 2018, IG Wertheimer disclosed to FHFA Director Watt the fact that the
whistleblower had complained to the OIG hotline, the identity of the whistleblower, and the
substance of her hotline complaint. While IG Wertheimer was not aware of the
whistleblower’s allegations involving FHFA Director Watt’s misconduct directed at the
whistleblower personally, she was aware that the whistleblower had requested anonymity and
that, despite a request for waiver made by the OIG, the whistleblower had not waived her
original request. 1G Wertheimer later explained, in pertinent part, that her motivation in
making this disclosure was that she wanted the FHFA EEO to do its job.*?

e Thereafter, according to the whistleblower, her concerns about the consequences of
becoming known to FHFA Director Watt as a whistleblower ultimately proved to be more
than speculative.®®

2 Encl. 1, Ex. 12.
%0 Encl. 1, Ex. 1a, page 91-92.
311d. See also, Encl. 1, Ex. 15 at 2-3.

32 |G Wertheimer asserted that, had she known the whistleblower had additional claims specifically against FHFA
Director Watt, she would not have disclosed the whistleblower’s identity. Encl. 1, Ex. 7 at 55.

33 The whistleblower claims the OIG’s nonconsensual disclosure to FHFA Director Watt became part of the
continuing pattern of alleged misconduct directed at her. She asserts that on May 8, 2018, FHFA Director Watt
called her and asked her about the status of her anonymous complaint to the OIG, further alleging that he had
previously warned her “about the issue with anonymous complaints... which often victimizes those the law is
designed to protect.” Encl. 1, Ex. 10 at 48-49. On May 9, 2018, the whistleblower filed an informal EEO complaint,
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B. IG Wertheimer’s Assertion that the Disclosure was ““Authorized” is Not Persuasive

IG Wertheimer concedes that she revealed the whistleblower’s identity to FHFA Director Watt, but
asserts her disclosure was authorized.®* IG Wertheimer states her disclosure to FHFA Director Watt
was “appropriate” because the whistleblower’s claims were “at risk for being time-barred” and the
whistleblower had already “disclosed both [his/her] identity and [his/her] Title VII claims to FHFA
senior officials in early April 2018, on [his/her] own initiative, before FHFA-OIG communicated any
information to anyone at FHFA.”®

IG Wertheimer further argues that even if the whistleblower had some anonymity to protect, her
limited disclosure of information, including the whistleblower’s identity, was authorized by the 1G
Act. 1G Wertheimer claims the statutory provisions on which the IC relies only involve the
protection of anonymous whistleblowers and the 1G Act vests each IG with discretion to determine
whether disclosure of an employee’s identity is “unavoidable” during an investigation.

Finally, IG Wertheimer asserts she did not engage in wrongdoing by claiming that she relied on the
legal advice given to her by CC DePasquale when she disclosed the whistleblower’s identity to
FHFA Director Watt. For reasons set forth below, the IC disagrees.

1) 1G Wertheimer wrongfully disregarded the 1G Act’s requirements by disclosing the
whistleblower’s identity

IG Wertheimer argues the whistleblower waived her right to anonymity, and that the 1G Act vests
each IG with discretion to determine whether disclosure of an employee’s identity is “unavoidable
during the course of the investigation.” For the latter point, IG Wertheimer states that she made that
determination, and that the IC has no authority to second-guess her decision.

The fact that a whistleblower makes a similar complaint to another agency branch — such as its EEO

which included a host of allegations against the Agency and FHFA Director Watt, spanning over two years, as well
as allegations that FHFA and its OIG were not independent. Given that the whistleblower’s allegations included
claims that involved both the Agency and its OIG, FHFA arranged for an external entity to investigate the matter.
Ultimately, the EEO case was settled between the whistleblower and the FHFA“. Encl. 1, Ex.
8.

3 Encl. 1, Ex. 7 at 50.

% Encl. 1, Ex. 15, page 12. To support her position, IG Wertheimer points to 29 CFR 1614.106(c), which states,
“Complaint must contain a signed statement from the person claiming to be aggrieved or that person’s attorney.
This statement must be sufficiently precise to identify the aggrieved individual...” However, this provision only
applies when an employee files a formal complaint of discrimination. Prior to that point, an employee’s identity
shall not be revealed unless authorized by that employee or until the agency has received a formal discrimination
complaint. 29 CFR 1614.105(g). In this case, the whistleblower did not file a formal EEO complaint until May 30,
2018, over a month after IG Wertheimer had already revealed the whistleblower’s identity to FHFA Director Watt.
Moreover, there is no evidence to support IG Wertheimer’s claim that the whistleblower’s discrimination claims
were in danger of being time-barred under the law. Pursuant to 29 CFR 1614.105, the agency shall extend the 45-
day time limit when the complainant shows that he or she was not notified of the time limits and was not otherwise
aware of them, that he or she did not know and reasonably should not have been known that the discriminatory
matter or personnel action occurred, that despite due diligence he or she was prevented by circumstances beyond his
or her control from contacting the counselor within the time limits, or for other reasons considered sufficient by the
agency (emphasis added).
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— does not relieve the OIG of its obligation to protect the whistleblower’s complaint and identity.
Vastly different equities are implicated and at stake when an employee comes to its OIG, and
protection of those confidential communications are of paramount importance in encouraging people
to come forward. Consequently, the IG Act’s protections logically and unambiguously reside with
individuals who complain to the OIG and do not consent to having their identity revealed. So too in
this case, where the whistleblower had every right to believe her complaint to the OIG would remain
confidential—regardless of her communications with the EEO. Furthermore, the whistleblower’s
confidentiality request was explicit, and she further declined the OIG’s request to waive it.

IG Wertheimer’s argument that the disclosure was nonetheless “unavoidable,” and thus permitted
under the IG Act, is similarly flawed. The IG Act strictly prohibits the OIG’s disclosure of the
identity of an agency employee who files a complaint with the OIG, without their consent, unless the
IG determines it is “unavoidable during the course of the investigation.”® When IG Wertheimer
disclosed the whistleblower’s identity to FHFA Director Watt on April 25, 2018, however, no OIG or
EEO investigation of the whistleblower’s complaint was underway. 1G Wertheimer states when she
met with FHFA Director Watt, she told him: “We have gotten a complaint, that complaint is from
[the whistleblower] who previously made it to the EEO office which rejected it and frankly, sir, you
need to do your job and tell the EEO office [to process it].”®" Not only does IG Wertheimer’s
statement demonstrate she knew there was no investigation pending, FHFA Director Watt does not
corroborate 1G Wertheimer’s justification for her disclosure of the whistleblower’s identity, stating
that IG Wertheimer notified him of the whistleblower’s identity and anonymous complaint only for
“informational purposes.”3®

Regardless of 1G Wertheimer’s possible intentions, three key findings emerge from the record.

First, that IG Wertheimer disclosed the whistleblower’s complaint to FHFA Director Watt, a fact that
is corroborated by both participants in that conversation. Second, that she did this despite knowing
the whistleblower had requested that her confidentiality be preserved and that her office had asked
for the whistleblower’s consent to waive that confidentiality, which had not been given.*® And third,
that IG Wertheimer’s claim that disclosing the whistleblower’s name and complaint was
“unavoidable during the course of the investigation” is not supported by the undisputed chronology,
as there simply was no OIG or EEO investigation at that time.*°

3 |G Act, section 7(b).

3T Encl. 1, Ex. 7 at 36-37.
38 Encl. 1, Ex. 21.

39 Encl. 1, Ex. 7 at 47-48.

40 Section 7(a) of the IG Act establishes that the 1G “may receive and investigate complaints or information from an
employee of the establishment concerning the possible existence of an activity constituting a violation of law, rules,
or regulations, or mismanagement, gross waste of funds, abuse of authority or a substantial and specific danger to
the public health and safety.” Section 7(b) of the IG Act strictly prohibits the 1G’s disclosure of the identity of an
agency employee who files a complaint with the OIG without their consent, unless the I1G determines it is
“unavoidable during the course of the investigation.” Additionally, section 8M(b)(2)(B) of the IG Act prohibits IG’s
disclosure of the identity of any individual who files a complaint with the OIG Hotline without their consent, unless
the IG determines it is “unavoidable during the course of the investigation.” As noted above, the whistleblower
never provided consent and 1G Wertheimer’s disclosure of the whistleblower’s identity did not fall within the
“investigation” exceptions to sections 7(b) and 8M(b)(2)(B) of the IG Act.
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2) 1G Wertheimer’s misplaced claims of following the “advice of counsel.”

IG Wertheimer also attempts to divert responsibility for the decision to disclose the whistleblower’s
identity to CC DePasquale, a person who is now unavailable to the IC, as he has resigned from the
agency. She claims that CC DePasquale’s advice was central to her disclosure to FHFA Director
Watt, as CC DePasquale allegedly advised her that the whistleblower was no longer anonymous; that
disclosure of the whistleblower’s identity was, in any event, unavoidable; and that 1G Wertheimer
had a “legal duty” to notify FHFA Director Watt.*!

The IC has significant doubts regarding IG Wertheimer’s “advice of counsel” claim, which she now
makes over three years after the fact. As an initial matter, there is no contemporaneous evidence in
the record to support that such advice was given; in fact, at the time it purportedly occurred, the
OIG’s Office of Counsel had requested consent from the whistleblower, which is inconsistent with
IG Wertheimer’s current claim that CC DePasquale did not believe such consent was necessary or
that he would have advised her accordingly. 1G Wertheimer is also asserting this defense at a time
when CC DePasquale is no longer available or willing to speak to the IC to discuss what transpired.
Moreover, IG Wertheimer, an experienced attorney as detailed below, did not clearly raise an advice
of counsel claim in a manner or time in which she would reasonably have been expected to do so had
such advice actually been given.*> As a seasoned attorney, it is difficult to believe that 1G
Wertheimer would not have clearly invoked advice of counsel in her testimony before Congress or
her initial response to the IC had such advice, in fact, occurred.

Even if such advice had been given to IG Wertheimer, the I1C finds that it would have been patently
unreasonable for her to have followed it. The record is clear that even the OIG’s Office of Counsel
was fully aware of the requirement to keep the whistleblower’s identity confidential. This is
corroborated by the OIG’s request to the whistleblower for permission to waive her confidentiality,
which IG Wertheimer knew when she made the disclosure to FHFA Director Watt. In fact, the
record has no evidence that the OIG’s legal position on this point had reversed course, as 1G
Wertheimer now claims.

Regardless, the defense of “I did it based on the advice of counsel” is akin to the “I was just
following orders” defense in a military setting. Neither is a free pass; such claims are assessed in a
much broader context. Even the caselaw cited by IG Wertheimer concurs, stating that “reliance on
the advice of counsel ‘does not operate as an automatic defense, but is only one factor to be
considered.”” Sec. & Exch. Comm’n v. Prince, 942 F. Supp. 2d 108, 138 (D.D.C. 2013) (quoting
S.E.C. v. Savoy Industries, 665 F.2d 1310, 1314 n. 28 (D.C. Cir.1981)) [emphasis added].

4L Encl. 2. For example, IG Wertheimer testified before Congress that, among other provisions, section 4 of the IG
Act required her notification to FHFA Director Watt. Encl. 1, Ex. 7 at 40. Section 4(a)(5) of the IG Act states IGs
will notify the agency head and Congress about deficiencies relating to the administration of programs and
operations and that 1Gs should recommend corrective action and report on the progress made in implementing the
corrective action. That was not done in this case.

42 The IC notes that, while IG Wertheimer referenced that there had been discussion with her staff about the
situation prior to her disclosure to FHFA Director Watt, she did not raise a defense of advice of counsel in her
*, testimony before Congress nor in her December 3, 2018, response to the IC. The IC does not

ave CC DePasquale’s perspective on IG Wertheimer’s claims, as he is no longer in government and has refused to
cooperate further in the IC’s investigation.
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That said, IG Wertheimer’s “advice of counsel” assertion is directly refuted by the universally
known, understood, and practiced legal requirements in the IG community for OIGs to staunchly
protect whistleblower confidentiality, and are further belied by IG Wertheimer’s extensive legal
background. In this context, IG Wertheimer was not an entry level employee, wholly reliant on
career legal professionals to find her way. Rather, she was a seasoned attorney when she became an
IG, having earned her J.D. from Columbia Law School, where she was a member of the Columbia
Law Review, and her B.A., magna cum laude, Phi Beta Kappa from Yale College. She had been a
partr;er at the large law firm of Wilmer Cutler Pickering Hale and Dorr prior to her appointment as
IG.*

If CC DePasquale advised her as IG Wertheimer now claims, it simply would not have been
reasonable for her to have followed such advice. Given the centrality of the whistleblower
confidentiality requirement under the 1G Act and as practiced throughout the IG community, 1G
Wertheimer either knew or should have known that any such advice was fundamentally flawed and,
at the very least, paused to seek additional guidance before proceeding. That is particularly true after
she became aware that the whistleblower had specifically requested OIG anonymity and that a
member of her own legal team was respecting the whistleblower’s request by asking her for a waiver
before the OIG could meet with FHFA officials.** Based on that request, IG Wertheimer reasonably
knew or should have known that disclosure of the whistleblower’s identity to FHFA officials was
contingent upon consent, which had not been given.

Moreover, she reasonably knew or should have known that her office had no ongoing investigation
as part of which such disclosure was unavoidable, as she herself claims that she was making her
disclosure to prompt actions by another Agency office entirely. And she reasonably knew or should
have known that she had no obligation to report a whistleblower’s identity in order to inform the
Agency of a programmatic problem, even if she believed that such a problem existed. In short, based
upon the paramount importance of whistleblower protection, the well-established practices of the I1G
community, this particular 1G’s own background and expertise, and the evidence reasonably known
and available to her, the IC finds that she could not have reasonably relied on the purported advice
from CC DePasquale, even had it been given as she now asserts.

2. Abuse of Authority: DIG Parker willfully impeded the IC’s investigation

After the IC initiated its investigation and notified the subjects of the same, IC investigators
requested FHFA OIG records and correspondence pertaining to the settlement agreement between
the FHFA and the whistleblower, as well as records and correspondence related to the
whistleblower’s complaints and subsequent investigations involving CC DePasquale, IG Wertheimer,
and/or FHFA Director Watt.* 1C investigators requested the documents on or before the close of
business on April 17, 2020.

43 https://www.fhfaoig.gov/sites/default/files/Swearing%201n%200ctober%2028 2014.pdf

“ Encl. 1, Ex. 15 at 2-3, 12-16.

4 Encl. 1, Ex. 25.
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The documents were not received and, on April 24, 2020, at the request of the FHFA OIG, IC
investigators participated in a conference call with DIG Parker and employees from the FHFA OIG
Office of Counsel. During the call, DIG Parker advised the investigators that IG Wertheimer had
recused herself and had delegated all authority to him for the IC’s investigation.*® DIG Parker
further stated he required additional information concerning the allegations against 1G Wertheimer
and CC DePasquale before he would allow the FHFA OIG to provide any responsive documentation
to IC investigators.*” 1C investigators provided DIG Parker with a copy of the amended notice of
investigation, which included all allegations against IG Wertheimer and CC DePasquale that the IC
investigators were asked to investigate.*®

On May 5, 2020, DIG Parker contacted IC investigators, questioning the 1C’s authority to conduct
the investigation under section 11 of the IG Act. DIG Parker argued in substance that if the initial IC
investigation timeframes set forth in the 1G Act were exceeded, the authority of the IC to conduct its
investigation expired and, as an employee of FHFA, he was precluded from releasing nonpublic
information to IC investigators or the 1C.*® DIG Parker further claimed the IC investigators had to
answer nine questions pertaining to the timeline for the IC’s review of the complaint and the I1C’s
decision to refer the matter for investigation before he and the FHFA OIG would comply with their
document request.>

DIG Parker’s refusal to cooperate with the 1C and provide access to FHFA OIG information has been
longstanding, extending to a previous case, IC Case 912, where the I1C substantiated wrongdoing for
similar tactics despite many reasonable attempts from multiple sources requesting his cooperation.
The facts in this case were a continuation of the same pattern. On June 5, 2020, the IC Chairperson
informed DIG Parker that the IC had previously informed FHFA OIG of its duly authorized
investigation under section 11(d) of the IG Act and that he would not engage further with DIG Parker
on the IC’s jurisdiction.®® The IC Chairperson also told DIG Parker that the IC expected his
compliance, or unequivocal commitment to comply, by close of business, June 9, 2020, and if such
unequivocal confirmation was not received by that date, then DIG Parker’s course of conduct in this
matter would be assessed for wrongdoing under the IC Policies and Procedures.®? DIG Parker
remained steadfast in his refusal, stating, “At some point in time, you will be required to demonstrate

“ Encl. 1, Ex. 29.

471d.

8 Encl. 1, Ex. 30.

4 Encl. 1, Ex. 33 through 38.

0 Encl. 1, Ex. 32. OnJuly 8, 2020, DIG Parker told IC investigators that IG Wertheimer’s “delegation of authority
to me covers information from all sources, including information possessed by individuals.” Encl. 1, Ex. 39. DIG
Parker did not arrange any interviews with FHFA OIG staff; however, IC investigators were able to interview the

proposed interviewees through direct contact with them or their attorneys—the only exception being CC DePasquale,
who declined to be interviewed.

5L Encl. 1, Ex. 37. The IC Chairperson’s refusal to engage further with DIG Parker on the IC’s jurisdiction
stemmed, in part, from a prior investigation (IC Case 912), in which the former IC Chairperson addressed similar
claims raised by DIG Parker.

2 d.
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to a third party your authority to subject me to an investigation, as well as your authority to continue
Investigation No. 971.”%® Consequently, on August 31, 2020, the IC expanded the scope of the
investigation to include allegations against DIG Parker regarding his failure to cooperate with the
IC’s duly authorized investigation.

After thoroughly reviewing the evidence and DIG Parker’s response, the IC finds DIG Parker abused
his authority when he continually denied IC investigators access to requested FHFA OIG
information, thereby impeding the IC’s investigation. Again, this is the second IC investigation in
which DIG Parker’s obstructionist tactics prevented the IC from having access to a complete record
of the facts.

The first question raised by DIG Parker is whether he was serving in a position subject to IC
oversight. The short answer is yes, he was. Congress created the IC as an independent body to
ensure senior officials in the IG community “perform their duties with integrity,” and gave the IC the
authority to establish additional policies and procedures to ensure fairness and consistency in
determining whether to initiate an investigation and how such investigations should be conducted.®*
Accordingly, the IC included in its policies and procedures individuals serving in an acting or interim
capacity in a covered position as persons subject to its authority.*

In this case, IG Wertheimer delegated to DIG Parker the authority to respond on behalf of FHFA
OIG to requests for information made in connection with the IC’s investigation. Nonetheless, DIG
Parker claims the IC lacks statutory authority to issue a finding of wrongdoing against him because
he is not a “covered” individual as he does not report directly to the IG nor is he a designated staff
member.>® The IC finds this argument to lack merit. Once DIG Parker accepted 1G Wertheimer’s
delegation, he agreed to act in her capacity as the IG for that purpose and was subject to the same
responsibilities. Accordingly, the IC has jurisdiction over his actions pursuant to that delegation. To
conclude otherwise would enable an 1G to vest his or her subordinates with responsibilities that
would effectively be beyond IC review, which would be both illogical and contrary to the
accountability that the IG Act established in the IC.

The second question regarding the 1C’s authority is whether the IC investigation timeframes reflected
in the 1G Act serve as deadlines by which the IC must complete investigations or lose its oversight
authority. In 2016, Congress amended the 1G Act, in part, to strengthen the I1C investigation process
without being overly prescriptive, including the establishment of timeframes “to ensure the IC is
moving efficiently toward completing the investigation and keeping Congress apprised of delays as
well as informed of the results.”®” The timeframes in section 11(d) are simply notification
requirements; therefore, any 1C action taken in excess of those timeframes would not be precluded as

3 Encl. 1, Ex. 38.

5 H. Rept. 110-354, supra.
55 |CP&P (2018), section 2.
% Encl. 3.

57 U.S. Senate Committee on Homeland Security and Governmental Affairs, Inspector General Empowerment Act of
2015, 114th Cong. (May 5, 2015) (S. Rep. No. 114-36).
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beyond the clear jurisdiction of the IC. Accordingly, the IC disagrees with DIG Parker’s
characterization of its statutory authority in this regard.

Turning to the substance of the allegations against DIG Parker, the IG Act requires the IC
Chairperson to conduct a “thorough and timely investigation” in accordance with CIGIE’s Quality
Standards for Investigations (QSI).%® To be thorough and independent under the IG Act and the QSI,
investigations must be conducted in a diligent and complete manner to ensure that pertinent issues
are sufficiently resolved; therefore, investigators must have access to all information, records, and
witnesses they deem relevant to their investigation, free from external restrictions.>®

DIG Parker has acknowledged that he was vested with the sole authority to make information held by
FHFA OIG available to IC investigators. Instead of complying with IC investigators’ requests, DIG
Parker insisted the IC first answer a series of questions and provide documents to the FHFA OIG.
DIG Parker argues he did not fail to cooperate because neither the IC nor its investigator provided
him with the information that would have permitted him to do s0.%° DIG Parker remained steadfast
in his conviction that the IC did not have authority to conduct this investigation for the flawed
reasons addressed above. The IC made numerous efforts to dissuade DIG Parker from these
untenable contentions, without success.®*

This is the second IC investigation in which DIG Parker’s actions placed significant aspects of the
conduct of IG Wertheimer and her senior leadership beyond the oversight intended by the IG Act.

As referenced above, DIG Parker was under investigation by the IC for similar conduct in IC Case
912, when he again chose to withhold access to requested evidence from the 1C.52 As in that case,
the IC finds DIG Parker’s recalcitrance to be indefensible and fundamentally inconsistent with the 1G
Act and the express intent of Congress that 1Gs and their offices cooperate with the IC in order to
enable it to fully and fairly investigate allegations of misconduct made against them.%®

8 |G Act, section 11(d)(6)(A), 11(d)(7)(A).

%9 Quality Standards for Investigations (CIGIE 2011) at 7, 8 (denial of access to witnesses and documents impairs
the independence and thoroughness of an investigation, violating applicable standards). See also Id. at 11 (requiring
collection of all relevant evidence).

80 DIG Parker made a similar argument in IC Case 912, stating the only impediment to the investigation was the IC
because it never identified the specific information it was looking for or how it was essential to the investigation.
The IC found that in addition to being inconsistent with the law that required DIG Parker to provide IC investigators
with access, his attempt to shift blame — to the investigators — was meritless given the fact that IC investigators are
not required to justify the relevance of their requests to the subject of the investigation.

81 Encl. 1, Ex. 33 through 38.

%2 In IC Case 912, the IC found by a preponderance of the evidence that IG Wertheimer, CC DePasquale, and DIG
Parker abused their authority when they continually denied IC investigators full access to FHFA OIG personnel and
documents, thereby impeding the IC’s investigation. The IC determined IG Wertheimer, CC DePasquale, and DIG
Parker had no supportable legal basis to claim for the FHFA OIG the authority to decide what evidence the IC
would be allowed to see and hear or to withhold information relevant to the investigation.

8 “1f the Inspector General deems a document relevant to do his job, then the agency should turn it over
immediately, without hesitation or review... Under the law, an inspector general must be independent, because
agencies cannot be trusted to investigate themselves.” Senator Grassley’s prepared statement at the Judiciary
Committee Hearing, ‘All’ Means *All’: The Justice Department’s Failure to Comply with Its Legal Obligation to
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3. Conduct of CC DePasquale

Due in part to the lack of cooperation from DIG Parker and the FHFA OIG, IC investigators could
not make a finding on the allegation that CC DePasquale also disclosed the whistleblower’s identity
to senior agency officials without the whistleblower’s consent.®* As described below, CC
DePasquale denied wrongfully revealing the whistleblower’s OIG nexus. And the person to whom
he discussed the matter had no recollection as to that aspect of the conversation.

Specifically, CC DePasquale told the IC that he had a discussion with the FH FA- about the
whistleblower on April 11, 2018, and had *“advised [the] FHFA- that FHFA needed to make
sure that its EEO office addressed [the whistleblower’s] EEO complaint fully and appropriately.”
CC DePasquale further stated he “did not disclose toh that [the whistleblower] had filed a
hotline complaint, or the specific allegations contained in her complaint, or the specific details
contained in her counsel’s letter to OIG beyond that the Agency refused to accept her claim.”®

However, |l to!d 1C investigators that he did not recall such a conversation. |l stated
he and CC DePasquale had discussed complaints the FHFA OIG had forwarded to the Office of
Special Counsel, but the complaint filed by the anonymous whistleblower was not one of them. -

did not recall if CC DePasquale had ever talked to him about the whistleblower’s EEO
complaint.®®

Conclusions and Recommendations

The IC finds by a preponderance of the evidence that IG Wertheimer abused her authority and
engaged in substantial misconduct by violating section 7(b) of the IG Act when she disclosed a
whistleblower’s identity without consent, which is directly contrary to the core requirement for 1Gs
to protect whistleblower confidentiality. Notably, this is the second IC investigation that
substantiated allegations of wrongdoing involving actions by 1G Wertheimer that adversely impacted
whistleblowers. Moreover, the investigative findings are particularly disconcerting given her
extensive legal and professional experience. Considering, however, that IG Wertheimer left federal
service on June 29, 2021, the IC makes no recommendation as to disciplinary or other corrective
action.

The IC finds by a preponderance of the evidence that DIG Parker abused his authority when he, as a
government employee and senior OIG leader, repeatedly and improperly denied lawful I1C requests
for access to government information. There was no reasonable basis for DIG Parker, an executive
branch employee, to block executive branch investigators from access to government evidence. DIG
Parker’s conduct was part of a continued course of obstructionist behavior that, for two IC
investigations, placed significant aspects of the conduct of IG Wertheimer and her senior leadership
beyond the oversight provided for in the IG Act. Accordingly, the IC recommends that DIG Parker

Ensure Inspector General Access to All Records Needed for Independent Oversight, 114th Cong. (Aug. 5, 2015).
8 Encl. 1 at 2.
% Encl. 1, Ex. 1a, pages 110-111.

6 Encl. 1, Ex.17.
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be subject to approprate disciplinary action reflecting the repeated and ongoing nature of his
musconduct

Ihe IC has also provided its findings. conclusions, and recommendations to the CIGIE Executive
Chauperson, the CIGIE Churperson. and the Congressional comumittees of junisdicnon, as required
by section 1 1{(d(8KA) of the IG Act

Sincerely.

Kevin H. Wnters
Chairperson
Integnty Conunittee

Enclosures.

I. HHS OIG Report to the Integnty Conumtree
2. 1G Wenheuner's Comments

3. DIG Parker’s Comments

4. CC DePasquale’s Comments
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EXECUTIVE SUMMARY

On May 22, 2019. the Integrity Committee (1C) of the Council of the Inspectors General on Integ-
rity and Efficiency (CIGIE) requested that the Department of Health and Human Services (HHS),
Office of Inspector General (OIG), mvestigate allegations of wrongdoing against Leonard DePas-
quale (DePasquale), Chief Counsel to the Federal Housing Finance Agency (FHFA) OIG. The IC
takes action on allegations of wrongdomg that involve an abuse of authority m the exercise of
official duties or while acting under color of office: substantial misconduct, such as gross misman-
agement, gross waste of finuds, or a substantial vielation of law, rule, or regulation; or conduct that
undermines the independence or integrity reasonably expected of such persons.' Specifically, the
IC asked HHS-OIG to investigate whether Chief Counsel DePasquale:

Abused his authority and engaged m conduct that undermines the 1 ence and mleg-
nty reasonably expected of a covered person when he disclosed

! Integrity Comumittee Policies and Procedures (2018).



— identity and her anonymous complaint to senior agency officials without her con-
sent.

On June 26, 2019, a Memorandum of Understanding (MOU) was finalized and signed by CIGIE
and HHS-OIG officials.®> The MOU established the terms and conditions by which HHS-OIG
would provide investigative support to the CIGIE IC Chairperson. On August 28, 2019, HHS-
OIG Office of Investigations, Special Investigations Branch, opened an investigation into the al-
legations of misconduct by Chief Counsel DePasquale.

On October 18, 2019, the IC amended the scope of the investigation to include allegations of
wrongdoing by FHFA Inspector General Laura Wertheimer (IG Wertheimer).* Specifically, the
IC asked HHS-OIG to investigate:

1. whether Chief Counsel DePasquale abused his authority and engaged in conduct that un-
dermines the independence and integrity reasonably expected of a covered person when he
disclosed |jjjllll identity and her anonymous complaint to senior agency officials without
her consent;

2. whether IG Wertheimer violated section 7(b) of the Inspector General Act of 1978 (IG
Act), as amended, when she disclosed [l identity and details about her anonymous
complaint to senior agency officials without |jj§illll consent; and

3. whether, on (S} SIS |G Wertheimer engaged in conduct that undermines the
independence and integrity reasonably expected of an IG by omitting from her testimony
to Congress the material fact that the Chief Counsel DePasquale had disclosed [N
identity, without her consent, to FHFA’s 2 weeks prior to IG
Wertheimer’s disclosure of |Jjjjill] identity to the FHFA Director.

Upon notification of this investigation to FHFA-OIG, the Acting FHFA Deputy Inspector General
for Investigations, Richard Parker (Parker), assumed the role of Acting FHFA IG in this matter.
From April 2020 through July 2020, as the Acting FHFA IG, Parker failed to cooperate with the
HHS-OIG and the CIGIE IC on multiple occasions during the investigation. On August 31, 2020,
the CIGIE IC requested that Acting Deputy IG Parker’s lack of cooperation be added to the HHS-
OIG instant investigation for appropriate action. Acting Deputy 1G Parker’s alleged violations
related to his lack of cooperation will be discussed in a separate section of the report.

The investigation determined the record contains insufficient evidence to support the allegation
that on April 11, 2018, Chief Counsel DePasquale abused his authority and engaged in conduct
that undermines the independence and integrity reasonably expected of a covered person by dis-
closing [l identity and her anonymous complaint to

I in FHFA’s Office of General Counsel, without |l consent. Due to the lack of co-
operation from the FHFA-OIG, HHS-OIG was unable to independently corroborate the existing
evidence and therefore could not make any findings on the underlying allegation against Chief
Counsel DePasquale.

2 Exhibit 1: CIGIE IC Request Letter dated May 20, 2019, Exhibit 1a: IC Referral Documents.

3 Exhibit 2: CIGIE IC and HHS-OIG Interagency Agreement (CIG19082) dated June 17, 2019, and MOU between
CIGIE IC and HHS-OIG dated June 14, 2019.

4 Exhibit 3: CIGIE IC Request Letter dated October 18, 2019.



The investigation also determined IG Wertheimer violated the IG Act when, on April 25, 2018,
she disclosed |Jijllll identity and details about |l anonymous complaint to senior agency
officials without |l consent.

The investigation did not find evidence to support the allegation that on [{S}SIIEISESN. (G
Wertheimer engaged in conduct that undermines the independence and integrity reasonably ex-
pected of an IG by omitting from her testimony to Congress the material fact that Chief Counsel

DePasquale had disclosed |l identity, without |Jijlllll consent, to FHFA’s [N EIEOIES

2 weeks prior to IG Wertheimer’s disclosure of |JjjjjJil identity to the FHFA Director.

This report is submitted for your consideration and appropriate action, based on the information,
facts, and evidence provided. This report contains highly sensitive investigative information and
should be disseminated only when required by 5 U.S.C. § 1219, and as necessary to determine and
initiate appropriate administrative activity.
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Notice

THIS REPORT CONTAINS SENSITIVE INFORMATION

This report summarizes an Office of Inspector General investigation initiated by a referral from
the Integrity Committee of the Council of the Inspectors General on Integrity and Efficiency. It
contains highly sensitive investigative information and should only be disseminated as necessary,
with particular care given to protecting individual identities and identifying information. This
report cannot be released without specific approval by the Deputy Inspector General for Investi-
gations except as required by 5 U.S.C. § 1219 or any other applicable bodies of law.

Subjects of Investigation:

Leonard DePasquale

Federal Housing Finance Agency
Chief Counsel

Office of Office of Inspector General

Laura Wertheimer

Federal Housing Finance Agency
Inspector General

Office of Inspector General

Richard Parker

Federal Housing Finance Agency
Acting Deputy Inspector General
Office of Inspector General



BACKGROUND AND SUMMARY OF EVENTS

B bcgan her employment at the Federal Housing Finance Agency (FHFA) (S SEINES
B . o DO i
BDIOHOINIOEE [ /anvary 2015, I agreed to accept temporary assignment of
duties as [[IGIRS) while continuing to perform the duties associated with her permanent
position. In January 2018, |l interviewed and was selected for the

position. From January 2018 through March 2018, FHFA Office of Inspec-

tor General (OIG) launched an investigation into whether |Jjjjlj selection for the position of
EIEONEIRS) v 2 fair. FHFA-OIG reported they were following up on an anonymous hotline
complaint.

On March 19, 2018, |l filed an anonymous complaint (EEEER) via the FHFA-OIG Hot-
line.” First, [l 2!leged that FHFA officials misused the FHFA-OIG Hotline and filed false
claims to perpetuate discrimination in the FHFA workforce. Second, |l alleged that FHFA
failed to uphold its Anti-Harassment Statement and Anti-Harassment Policy, Procedures, and Re-
sponsibilities. |l claimed that FHFA failed to hold those accountable who filed false com-
plaints that resulted in the harassment of protected class employees to include herself. |l also
claimed that FHFA offered no type of assistance to the harassed employees. In subsequent com-
plaints, |l alleged violations of laws, regulations, and policies by several FHFA-OIG senior
officials.

On August 13, 2018, |l and HEEEE 2ttorney, (DSBS (Attorney RN, con-

tacted the Federal Deposit Insurance Corporation’s (FDIC) General Counsel. Among other com-
plaints, |l alleged “a lack of independence between IG Wertheimer and FHFA Director Mel-
vin Watt” (Director Watt). FDIC’s General Counsel referred |jjjjiJllj comp!laints to the CIGIE IC
on August 30, 2018.¢

On September 6, 2018, |l contacted the CIGIE IC. |l requested an investigation into
the independence of IG Wertheimer and Director Watt. |l stated, “[w]e have been referred
to your office by Senators Crapo and Brown of the United States Senate Committee on Banking
Housing and Urban Affairs.” On September 21, 2018, |l filed a formal complaint with the
IC Working Group. In |Jijlll complaint, she noted several instances of wrongdoing by FHFA
senior officials, including the improper disclosure of her identity and her anonymous complaint by
IG Wertheimer to Director Watt. ||l also filed complaints against FHFA Chief Counsel De-
Pasquale.’

> Exhibits 4 and 4a: || il] anonymous complaint. Copies of |jjjjlj anonymous complaint were obtained from
Chief Counsel DePasquale’s submission to the IC (DePasquale Attachment 5) and IG Wertheimer’s submission to
the IC (Wertheimer Exhibit 2).

6 Exhibit 5: FDIC General Counsel’s email to CIGIE IC, dated August 30, 2018. FDIC’s General Counsel also noted
that on May 9, 2018, [l filed an EEO complaint against Director Watt. To avoid conflicts of interest, FHFA’s
EEO Office referred the complaint to outside entities—the United States Postal Service to investigate and FDIC for
Alternative Dispute Resolution.

7 Exhibit 6: ||l email to the IC Working Group dated September 6, 2018, and |Jjjjjlj comp!laint submission to
the IC Working Group dated September 21, 2018.
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On [(DISHEUINISE . B (G Wertheimer, and Director Watt testified before the House
©eoc0nco
B

According to a FHFA —, FHFA reached a resolution with
B Dctails of th

e settlement were not made public.
SUMMARY OF INVESTIGATIVE ACTIVITIES

HHS-OIG investigators provided FHFA-OIG with an official OIG Request for Information.
FHFA-OIG officials neither complied with HHS-OIG’s Request for Information nor cooperated
with the facilitation of subject and witness interviews. HHS-OIG investigators contacted subjects
and witnesses directly for interviews during the investigation; however, DePasquale did not avail
himself for an interview. Investigators requested assistance from the complainant, [|jjjjllj; how-
ever, |l did not respond to any of the investigators’ calls or emails. Investigators also re-
quested, and received, records and assistance from the U.S. Postal Service (USPS) Deputy General
Counsel’s Office, who conducted an EEO investigation, and the FDIC General Counsel to the IG,
who also received a complaint from [l Additionally, investigators interviewed former and
current FHFA employees.

Summaries of Witness Interviews
PO OOCRD) (6). 0) (NC)  NEIIEI0) 6). 0) (NC) PO 000

Bl agreed to speak with investigators after he had an opportunity to review his records.
B noted that the matter with [JjjjJillj had several layers. |jjif reported that he made a
little note of Chief Counsel DePasquale’s visit to his office on April 11, 2018. According
to Jilif Chief Counsel DePasquale stopped by his office to update him on the status of the
complaints that FHFA-OIG had forwarded to the Office of Special Counsel (OSC) involv-
ing [l Chief Counsel DePasquale stated that the OIG requested expedited review.
Bl advised that the matters forwarded to OSC involved anonymous complaints alleging
that [l had been preselected for the po-
sition. Chief Counsel DePasquale stated that he advised Director Watt to hold off on filling
the position until OSC review.

Bl said that given the delays and her complaints to OIG, ||l was upset and felt she
was being treated unfairly. i reported that |l had visited him on February 22,
2018, and March 1, 2018. |l stated that he advised ||l to go to the Equal Employ-
ment Opportunity (EEO) Office. |Jjjiij stated that he “doesn’t think anyone knows™ he
advised [J il to go to the EEO Office. On March 1, 2018, |Jjilllj followed up with

B B confirmed that she met with [{SSIEINSESIN thc FHFA EEO Office.

8 Exhibit 7: Congressional Testimony of ||l Director Watt, and IG Wertheimer.

* Exhibit &: DN

10 Exhibits 16 and 17.
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B to!d il that she could file a complaint against | S IISIISIIIENEGEGEGEGEGEE
I o not an external party. [l stated that he

just made a note of it. EEO is an independent office and he has no authority over it.

Bl rcported that he does not tell anyone else when he refers someone to EEO. [l
stated that he had an idea that || ll was probably involved in the EEO process.

According to |jilif Chief Counsel DePasquale said, “essentially any EEO complaint
should be addressed fully and would [sic] speak to EEO complainant’s lawyer before re-
vealing the name of that person.”

When asked if Chief Counsel DePasquale instructed him to go to EEO to have |JilE
complaint addressed, i} stated, “no, that’s not correct.” [Jjjij also stated he has no role
in EEO, but he knew the process was moving forward with EEO. |Jjjij explained that the
matter was with OSC, and they were investigating the complaints.

Investigators advised [Jjjij that the EEO Office informed |l that she could not pursue
EEO counseling over the instant matter unless she was able to specifically identify the
alleged discriminator.

Investigators conducted a followup interview with |l Investigators asked whether April
11,2018, was the first time DePasquale talked to him about |jjjijill anonymous complaint.
Bl stated that he did not recall DePasquale talking to him about |jjjjillj anonymous
complaint. DePasquale discussed the FHFA-OIG complaints involving [l that De-
Pasquale and FHFA-OIG had forwarded to OSC.

Investigators asked whether |jjjfi§ learned from DePasquale that the anonymous complain-
ant was |||}l B stated that DePasquale did not discuss || anonymous com-
plaint. DePasquale discussed the anonymous complaints that FHFA-OIG forwarded to
OSC involving ||l I said he did not see the referral package that FHFA-OIG had
forwarded to OSC; however, he can speculate from the May 3, 2018, close out letter from

OSC that the referral involved anonymous complaints alleging prohibited personnel prac-
tices by FHFA.

Investigators asked what DePasquale’s attitude was when he first revealed to ||l R
identity with regard to the anonymous complaint (i.e., was DePasquale casual about it, did
it seem malicious, was he frustrated about her complaint, did it seem to be an accidental
slip or was it purposeful). i stated that this did not occur. [Jjjjii§ also stated that he could
not recall DePasquale’s attitude or demeanor when DePasquale discussed the FHFA-OIG
anonymous complaints he forwarded to OSC involving |

Investigators asked whether |jij was surprised when DePasquale revealed the identity of
an anonymous complainant. [Jjiij stated that this did not happen. According to [l he
could speculate that he was confused when DePasquale made the statement, “essentially
any EEO complaint should be addressed fully and would [sic] speak to EEO complainant’s
lawyer before revealing the name of that person.” [Jjjij noted that it is the law for all EEO

3|Page



complaints to be fully addressed. i trusted that OSC would do a thorough review and
take appropriate action.

Investigators asked il whether he had taken any additional notes after DePasquale made
the statement, “essentially any EEO complaint should be addressed fully and would [sic]
speak to EEO complainant’s lawyer before revealing the name of that person.” |Jjjiij stated
that he did not. |Jjilj was asked about the events that transpired after DePasquale made
that statement. According to i he did not know the point of DePasquale statement.
His focus was on what his orders were, to ensure that |l and the team did not fill the
position until OSC provided a response. i referred again to the May 3, 2018, OSC
letter, and IG Wertheimer’s testimony in relation to jjjlij and DePasquale’s conversation

about not filling the [{SHEIENIEIS position. il stated that it seemed as if they

(FHFA-OIG) found a prohibited personnel action.

The investigator advised |jjjiij that the information received from DePasquale!! indicated
that DePasquale advised i to contact the FHFA EEO Office to have them address
B 2nonymous complaint. [ stated that maybe DePasquale thought that coming
to him on April 11, 2018, and making those statements, in DePasquale’s view, was bene-
ficial. i stated that he did not care why DePasquale said what he said; however, it was
clear from IG Wertheimer’s testimony what the conversation between him and DePasquale
was about. The investigator noted that there is compelling information to suggest that
DePasquale told [jjjif to contact the EEO Office to have them address |jjjjjjil] anonymous
complaint. In response, [Jij stated no one has a right to tell EEO how to do their job or
what to do.

() (6). ©) () IO ©).0) O CRIHREO) ©). 0) () B©) (©6). () ()|

B 2crced to speak with investigators after he had an opportunity to review his rec-
ords. | stated that he first became aware of |Jjjllj EEO complaint on or around
July 10, 2018. He was the Responding Management Official for an EEO complaint that
B ad filed. The EEO investigator sent him a copy of the summary of the allegations
(dated May 9, 2018) and the documentation |Jjjjjlj submitted in support of her allegations.
While the main allegation involved , I e
called seeing another allegation, that the FHFA Director questioned |l about the sta-
tus of an anonymous complaint submitted by ||l to the FHFA-OIG. The question by
the FHFA Director alarmed [jjjjjill] because she submitted the complaint anonymously and
she refused to waive her right to anonymity. According to ||l when I ques-
tioned what complaint the FHFA Director was alluding to, the FHFA Director did not spe-
cifically state how he gained knowledge of her anonymous complaint, he only stated that
“he had heard” of her complaint.

! Exhibit 14: Chief Counsel DePasquale provided a response to the CIGIE IC regarding allegations against him.
12 Exhibits 18 and 19.
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B rcferenced an internal management investigation that had been conducted as a
result of [J|ll allegations. In the Report of Investigation, il did not allege that the
OIG inappropriately disclosed anything; however, she stated that she filed an anonymous
complaint and somehow Director Watt knew about it.

Bl 2!so referenced an investigation conducted by a contract investigator for USPS.
B oted that the issues in relation to the anonymous disclosure were given a little
more clarity. In the USPS Report of Investigation, |l alleged that senior agency of-
ficials including FHFA Director Watt, ||l and FHFA counsel received information
from FHFA-OIG regarding investigations related to ||l including [ anony-
mous complaints. [ stated that [JiII 2!legation about him was not true.

B did not think the contract investigator asked him directly about the disclosure of
B complaint. The contract investigator asked what he was aware of regard-
ing OIG complaints involving ||\l N rccalled the OIG complaints that FHFA
was investigating at that time, but it did not cross his mind that |l also filed an anon-
ymous complaint.

When asked about his conversation with [Jjjlj on April 10, 2018, || stated that
basically [l felt she was being harassed because of all the OIG Hotline complaints in
relation to the position [l had been selected for. In discussing the matter, ||
advised that she was not sure if she was going to file an EEO complaint.

Via email, ||l responded in the negative to the following questions: Did DePasquale
ever reveal the identity of an anonymous complainant to you? Are you aware of DePas-
quale revealing the identity of an anonymous complainant to anyone else at FHFA? Did
IG Wertheimer ever reveal the identity of an anonymous complainant to you? Are you
aware of IG Wertheimer revealing the identity of an anonymous complainant to anyone
else at FHFA?

B stated that he did not have direct knowledge of the event, ' but his recollection is
that during her congressional testimony, IG Wertheimer essentially admitted that she had
told Director Watt about an anonymous complaint because it involved a matter she felt was
being mishandled by the FHFA EEO Office. He could not recall the details without going
back and reviewing that testimony, but he believed it may have involved disclosing the
complainant’s identity. Other than this one circumstance, which he believed is in the public
record, he was not aware of IG Wertheimer disclosing the identity of an anonymous com-
plainant to others at FHFA.

Melvin Watt—former FHFA Director. Watt served as the FHFA Director from 2014 to 2019.
Watt also served as the U.S. Representative for North Carolina’s 12th congressional district from
1993 to 2014.'

13 The “event” being referred to is G Wertheimer revealing the identity of an anonymous complainant to anyone
else at FHFA.
14 Exhibits 20 and 21.
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When asked if he recalled the circumstances in which he received information about
B 2nonymous complaint to the FHFA-OIG, Watt recalled that IG Wertheimer con-
firmed that she gave him the information for some legal reason. Watt referenced the testi-

mony 1G Wertheimer gave [ SR

Watt stated that he has no independent recollection of the events that transpired involving
the disclosure of |Jjjjllj anonymous complaint. He stated he could probably go through
his records to reconstruct the timeline; however, it would take him some time to obtain the
records as they are not stored at his residence.

Watt recalled testifying about the disclosure in his deposition as part of the FHFA-OIG’s
investigation into his alleged misconduct. Whatever he said in his deposition would have
been his independent recollection of the events at that time.

When asked if he recalled his conversation with |Jjjjjilj regarding her anonymous com-
plaint, Watt stated he could not recall. Watt noted that he had very “miniscule” conversa-
tions with [J|jill although she tried to make it sound like there was a lot more “going
on.” When asked if he brought up the complaint with |JjjjJlll] Watt stated he could not
really recall.

In a followup interview, Watt stated that he did not have a clear recollection of the circum-
stances by which IG Wertheimer described the details of |jjjjjjJlj anonymous complaint,
as it had been so long ago. To the best of his recollection, the anonymous complaint was
not made against him. IG Wertheimer felt that Watt, as the FHFA Director needed to be
made aware that a complaint had been made. Watt noted that IG Wertheimer testified to

this effect | SIS [ did not recall the timeframe

of the aforementioned events.

Watt clarified that IG Wertheimer only disclosed the name of [l the complainant.
She did not disclose the name(s) of the individual(s) involved in the complaint. According
to Watt, IG Wertheimer reported the complaint to him out of a sense of duty—there was
no malice about it—it was informational.

When asked about his previous statement to the investigator that IG Wertheimer told him
about [l complaint (and the identity of |jjjjjil]) for legal reasons, Watt confirmed
that he made that statement because IG Wertheimer advised him of |jjjjjjlj anonymous
complaint for informational purposes, as it was an internal FHFA matter that he should
have been made aware of as the FHFA Director.

Watt advised that he did not have any reason to believe that IG Wertheimer violated the IG
Act; however, he was not sure about the standards in relation to the IG Act. He stated he
did not think that IG Wertheimer reported the information to him in any malicious way.

Watt again referred to IG Wertheimer’s testimony [ SIS IIENENEGEGEGEGEGEGEE
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Watt advised that he knew DePasquale but not in the context related to |jjjjjill] anonymous
complaint. Watt did not believe that DePasquale had any involvement in |l disclo-
sure. Watt stated that he thought DePasquale was behind the efforts to prove that he (Watt)
had done something improper.

Watt was made aware of the definition of conduct unbecoming as it pertained to IG
Wertheimer and DePasquale as “covered persons” in accordance with the IG Act. Watt
stated that he was not a fan of DePasquale; however, he was not aware of any legally im-
proper conduct by DePasquale.

When asked if he was aware of DePasquale disclosing |l identity or anyone else’s
anonymous complaints to any individuals, Watt stated, “No.”

Watt stated that it is highly unlikely he would be able to go through his records to recon-
struct the timeline of the events that occurred when IG Wertheimer advised him of ||l
anonymous complaint. According to Watt, he has the information “packed up in the moun-
tains” and he has no reason to locate the information “unless another complaint is made
against [him].”

Lo o OC o PIE0) 6). ) (NC) ) (6). () (NC) |
I

N

Bl rccalled that he spoke with |l in relation to the anonymous complaints about her

preselection for the (S} SIIEIRBI® position. He stated that he advised |l that the

EEO Office could not investigate her complaint unless she could identify the person who
had made the complaint. | noted that |l had also filed other EEO complaints.

When asked if [ SIS o/t ctcd him in relation to
the disclosure of ||l anonymous complaint, il stated, “No.” When asked if ||}
asked him to investigate the disclosure of |jjjjjilj anonymous complaint to FHFA senior
officials, i also stated, “No.” [jjjif noted that i} knows there is nothing that EEO can
do if they do not know the names of the individuals involved in the complaint.

When asked if any FHFA senior officials, including Chief Counsel DePasquale, had asked
him to investigate the disclosure of |}l anonymous complaint, i} stated, “No.”

In a followup interview, i responded in the negative to the following questions: Did
DePasquale ever reveal the identity of an anonymous complainant to you? Are you aware
of DePasquale revealing the identity of an anonymous complainant to anyone else at
FHFA? Did IG Wertheimer ever reveal the identity of an anonymous complainant to you?
Are you aware of IG Wertheimer revealing the identity of an anonymous complainant to
anyone else at FHFA? Did you feel DePasquale or Wertheimer did anything unbecoming
of their position (i.e., did you ever observe or hear of any actions taken by them that you

15 Exhibits 22 and 23.
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Laura

thought were unprofessional or inappropriate for the Counsel to the IG or for the IG, re-
spectively)? Have you been made aware of any formal complaints against IG Wertheimer
or DePasquale in relation to [|jilll prior to your interview with investigators in December
2020?

Bl stated the last time he spoke with [l was sometime in 2020 after her case with
FHFA had settled; |l cmailed il regarding the terms pertaining to her settlement
agreement. 16

When asked if he had any communications with FHFA-OIG in relation to |jjjjll] case or
any other matters involving IG Wertheimer or DePasquale, |l stated he had not.

Wertheimer—Inspector General of the Federal Housing Finance Agency. !

Throughout the interview, IG Wertheimer frequently referred to previous testimony tran-
scriptions or previously submitted written documentation.

IG Wertheimer explained that she was not aware of any policy or practice for keeping
complainants’ identities a secret nor did she know how a complainant’s consent to disclose
their identity was given. Whether or not she became aware of a complaint would depend
on the complaint and there were many she was not aware of. She would be told of a com-

plaint if it was escalated to her by |jijlllll: Chief Counsel’s office, or S SIEIES

B [hcrc was no one way that she would be made aware of complaints.

IG Wertheimer recalled that [l @ former FHFA employee, filed a complaint with
FHF A-OIG on or about March 19, 2018.

rought to her attention that |l filed a complaint in early April
2018. She stated she explained this in her written submission to the IC and she attached
B hotline complaint to the submission. IG Wertheimer stated [l alleged racial
discrimination in promotions and also filed a number of anonymous whistleblower com-
plaints.

In response to [Jill complaint to FHFA-OIG, sent correspondence to
B 2nd her attorney recommending that [l file a complaint with the EEO Office
of FHFA. [Jlll 1awyer replied to that correspondence in April 2018 asking FHFA-OIG
to reconsider the closing of her hotline complaint since [Jjjjjilj was turned away from the
EEO Office. IG Wertheimer stated that time was running out on |jjjjjilj EEO complaint.
It did not appear that FHFA was doing anything about ||l complaint and IG
Wertheimer received advice from her Chief Counsel that she should tell [ " to
do their job and process [jjjjjill EEO complaint.

16

, FHFA announced an agreement with S} SIS

17 Exhibit 24.
18 FHFA-OIG.

191G Wertheimer is referring to N ENNRANS
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IG Wertheimer explained that |Jjjjjill did not consent to disclose her identity in her initial
complaint, and she was aware that |jjjJiJlij initially requested anonymity in her March 2018

complaint. After April 2018, she became aware that h
asked |l for her permission, via email, to disclose her name or identity. She was not

aware that there was any response to that email. She could not speak to what happens if a
complainant refuses to give consent to disclose their identity.

IG Wertheimer explained that |Jjjjllj was on a “parallel track” by also talking to FHFA
about her complaint, so she was not anonymous anymore because her concerns were also
known by FHFA. IG Wertheimer stated that “you can only be anonymous if you keep
yourself anonymous,” so “there was nothing to protect.” The same complaints were made
to the EEO Office, [ SIEINIS). 2nd the ombudsman executive in April. IG
Wertheimer stated that she thinks that when |Jjjjlj went to FHFA and talked to people
about her complaint, it was no longer anonymous.

Director Watt and his team met with IG Wertheimer and [{Sj S SIS -y
other Wednesday. After one of their meetings, the Chief Counsel (DePasquale) of FHFA-
OIG went to IG Wertheimer’s office and explained to her that they tried to get FHFA EEO
to process ||l complaint, she was running out of time to file an EEO complaint, and
FHFA was not going to “deal with” her complaint. DePasquale also explained to IG
Wertheimer that investigators?! had determined that the complaint had to be filed with EEO
but, EEO would not let |jjjjill file her complaint. DePasquale further explained to IG
Wertheimer that she had a duty under the law to tell Director Watt of the problems with
his programs and office. IG Wertheimer had not seen |jjjjjillj EEO complaint but under-
stood it mirrored what she had given to them on March 19, 2018, about discriminatory
promotion practices. IG Wertheimer explained that the allegations were troubling, |||l
“needs her day, and she needs those allegations heard and investigated.” IG Wertheimer
was told by DePasquale that she had a duty and responsibility to bring the allegations to
Director Watt.

IG Wertheimer explained that she told DePasquale she understood ||l asked to be
anonymous and asked him about that. DePasquale explained to her that “it’s unavoidable,”
and that she could not tell Director Watt that “somebody has an EEO complaint, I can’t tell
you who, but it’s serious.” He explained that ||l identity was already known at FHFA
because she tried to file a complaint with EEO and she was talking to people in leadership
at FHFA and so she was no longer anonymous about this EEO complaint. He stated that
“you have to tell or else we’ll be harming this individual.”

IG Wertheimer explained that they wanted “to protect |||l protect her right to have an
EEO claim.”

IG Wertheimer did not know if |jjj il identity was known to Director Watt. She knew
it was known to and [ but did not know if Director Watt knew
B v as rebuffed from the EEO Office.

20

2l FHFA-OIG investigators.
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IG Wertheimer told Director Watt that he “needs to do his job, the EEO function, and make
sure they*” file |l complaint.” IG Wertheimer explained that while she did tell him
the complainant was || and [ identity was part of the conversation, she did
not discuss the underlying facts of the complaint with Watt.

IG Wertheimer explained that she did not “think it’s a bar on an IG that if someone files a
complaint and says they want to be anonymous that the IG can never disclose that infor-
mation absent consent from the complainant.” [l identity was no longer a secret, so
the cloak of anonymity was lifted.

IG Wertheimer explained that she was aware of others on the FHFA-OIG staff who dis-
closed [Jilll identity to FHFA officials. She referred to pages 13—14 of her letter to the
IC* which she says discusses a disclosure that was made by DePasquale to |Jjjlif She
explained that DePasquale told her that she needed to get FHFA to process |jjjjjl§ EEO
complaint. |l complaint did not mention the EEO in any way. Her lawyer’s letter
says that she had been to the EEO and they would not let her file a complaint. DePasquale
reviewed the law and talked to [N and determined it was permissible for him
(DePasquale) to speak with i to say that “you have a problem, your EEO function did
not process a complaint that |l tried to file, please fix it, make it right.” She stated
that her letter to the IC indicated this happened on or about April 11, 2018.

IG Wertheimer recalled testifying before Congress in 2018. She responded to a number of
questions about her discussions with Director Watt. She was not aware of any information
being leaked and did not believe she disclosed any information from |l complaint to
Director Watt.

IG Wertheimer explained she did not have an independent recollection of her testimony to
Congress regarding discussions with FHFA officials.

IG Wertheimer did not recall any discussions that she had with anyone other than Director
Watt and his team.

IG Wertheimer did not know if there were any discussions about [jjjjjllj complaint with
FHFA officials.

IG Wertheimer explained that DePasquale never discussed |jjjjllj whistleblower com-
plaint with any FHFA officials so there was nothing to disclose about it. The whistleblower
complaint did not mention the EEO complaint. EEOs do not come through the hotline.
B ook her EEO complaint to the FHFA EEO Office. IG Wertheimer explained that
she did not know if the EEO complaint and the whistleblower complaint looked the same
because she never saw the EEO complaint. [ lawyer’s letter to [N dated
April 4, 2018, explained that |Jjjjjilj went to the EEO Office and tried to file a complaint
about discriminatory hiring practices, and they refused to allow her to file it. DePasquale

2 EEO.

23 Exhibit 15.
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spoke to i only about the EEO complaint and not any anonymous complaint that came
through the hotline.

When discussing the completeness of her testimony to Congress, IG Wertheimer explained
that DePasquale told her that he only spoke to [Jjjij about the failure to process her EEO
complaint and asked him to make sure he allowed her to file it. It was not about her anon-
ymous whistleblower complaint, he said he did not raise that with |jjjilf Therefore, it was
not part of the discussion with Congress.

IG Wertheimer explained that her understanding of the questions being asked by Repre-
sentative Maxine Waters, and others, was about who told anyone at FHFA that |jjjjjjJlj had
filed a whistleblower complaint with the OIG. 1G Wertheimer explained that she was the
one who told Watt |Jjjllll identity, she “owned it,” and explained why. She stated that
“you may not agree with me, whatever differences we have, I believed then, and now,
DePasquale never disclosed to il that il filed a whistleblower complaint.” She
stated, “I didn’t see Congress’ questions asking for that information.” She thought she
answered Congress’ questions clearly then. She and DePasquale reviewed the transcript
and he never suggested that she left anything out.

SUMMARY OF EVIDENCE OBTAINED
HHS-OIG was provided the following information from the CIGIE IC:

» USPS Investigative Summary Memorandum (ISM) of Allegations of Harassing Conduct,>*
dated August 13, 2018;2°

* FDIC OIG Referral to CIGIE IC dated August 30, 2018;2¢

= Bl communications and complaint submission to the IC Working Group in Septem-
ber 2018;%’

24 Exhibit 1a.

2> On September 21, 2018, |l provided the IC Working Group with a redacted copy of the USPS ISM in support
of her allegations. The USPS ISM is a summary of the USPS Report of Investigation into [l allegations of
harassing conduct by FHFA officials. The USPS ISM contains a detailed chronology of |jjjlll§ allegations of mis-
conduct by FHFA officials. The ISM also contains ||l narrative in relation to the disclosure of her identity and
her anonymous complaint to senior agency officials without her consent (identified as Claim #4); however, this matter
was not investigated by the USPS contract investigator. Under the Statement of Claims and Issues to be Investigated
section of the ISM, the USPS contract investigator stated, “The investigator does not believe that FHFA’s internal
policy regarding harassing conduct conveys authority to investigate the conduct of the FHFA-OIG.” The USPS ISM
listed several documents as attachments to the report, which included documentation regarding the disclosure of
B identity and anonymous complaint; however, there were no attachments to the ISM.

26 Exhibit 5.

27 Exhibit 6.
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* Transcript from the Hearing before the _, U.S House of
Representatives [{SISHGSNNSICSNN

b

=  FHFA-OIG Report of Administrative Inquiry into Allegations of Misconduct by FHFA
Director Watt dated November 29, 2018;°

=  Chief Counsel DePasquale’s written submission to the CIGIE IC (via DePasquale’s coun-
sel, Brownell Landrigan, PC) dated December 3, 2018;° and

® [G Wertheimer’s written submission to the CIGIE IC (via IG Wertheimer’s counsel, Wil-
liams & Connolly LLP) dated December 3, 2018.°!

Review of Relevant Evidence

On March 19, 2018, il filed an anonymous complaint (SEEEER) via the FHFA-OIG Hot-
line. Copies of |jjjllll anonymous complaint were obtained from Chief Counsel DePasquale’s
submission to the IC and IG Wertheimer’s submission to the IC. Chief Counsel DePasquale and
IG Wertheimer both have copies of what appear to be an email from _
wherein [J| il complaint is listed as an email. |JjjJlll request for confidentiality is reflected
on the first page. I1G Wertheimer’s exhibit also contains what appears to be a printout of the com-
plaint form. This record reflects a file dated April 10,2018, and File Name:
Referral-letter-sent-to-|j I -attorneywith-the-incorrect-Hotline-No.pdf.  The record also re-
flects that an Approving Supervisor signed the final action date as April 11, 2018.3?

By letter dated March 27, 2018, [SEEER. recommended Attorney [JREER contact EEO i}

SR e

The Federal Housing Finance Agency, Office of Inspector General (FHFA OIG), received
correspondence from your client, [{SSIIEISESN. dated July 27, 2017.%

Regarding complaints filed with the Hotline, FHFA OIG takes seriously all information
provided to us, and we vigorously pursue those persons or entities, whether inside or out-
side of government, where there are allegations of waste, fraud, or abuse of government
monies or resources relating to programs and operations of FHFA.

The information provided by [EEEE to the FHFA OIG was carefully reviewed by our

office. Based on our review, we recommend that [ R contact [SISHEINIS]

I EEO for FHFA, as they have established a policy to address some of the matters
associated with the complaint.

28 Exhibit 7.

2 Exhibit 1a.

30 Exhibit 1a.

31 Exhibit 1a.

32 Exhibit 4 and 4a: |jjjlj anonymous complaint dated March 19, 2018.

33 Exhibit 9: [ 1ctter to SRR dated March 27, 2018.

* Il noted the July 27, 2017, date was incorrect. |Jjjjjill filed her anonymous complaint on March 19, 2018.
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The Record of Evidence section of the USPS ISM reflects the same correspondence from [l
I however, the recipient’s name is redacted.

By letter dated April 4, 2018, Attorney [N 2dvised [ that while the EEO has the
authority to investigate allegations of discriminatory harassment, FHFA-OIG would be the appro-
priate office to investigate misconduct involving FHFA employees.*® Attorney [N 2!so
stated that the EEO Office informed |Jjjjjiiili that she cannot pursue EEO counseling over the in-
stant matter unless she is able to specifically identify the alleged discriminator, which she could
not do, since only the OIG had knowledge of the individuals involved in lodging the false com-

plaints against ||l Attorney RENEEN 2sked KNSR office reconsider its decision not

to investigate |l complaints.

The Record of Evidence section of the USPS ISM reflects identical correspondence to ||l
I however, the sender’s name is redacted.”’

By email dated April 18, 2018,

. contacted Atiorney N DIONEOIIONS

B statcd:

Thank you for your letter of April 4, 2018. Kindly note, first, that [N complaint
remains open and under review at FHFA-OIG and, second, that we do not know the identity
of the anonymous individual or individuals who filed complaints regarding the job vacancy
for . With respect to allegations
of discriminatory harassment, we believe that the FHFA EEO Office should promptly and
fully investigate that matter in the first instance. We write to ask whether your client will
provide us with a written waiver of anonymity and confidentiality so we my [sic] speak
with the necessary FHFA officials and urge them to proceed. To be clear, if your client
waives anonymity and confidentiality and the OIG discusses the matter with FHFA, i}
I identity will be disclosed to FHFA. Please advise us at your earliest convenience
whether MR Will waive anonymity and confidentiality in writing.

In response, on April 19, 2018, Attorney [N advised that she would discuss with [
and get back to him.>’

The Record of Evidence section the USPS ISM reflects that the same correspondence was emailed

from S SHDINIEIEE o Attomey EEIRER on April 18,2018.4

Additionally, the Record of Evidence section of the USPS ISM contains the following in relevant
part:

3> Exhibit 10: Excerpt from USPS ISM [ 1SM page 69 of 73.

36 Exhibit 11: Counse! [ letter to (IR dated April 4, 2018.

37 Exhibit 10: Excerpt from USPS ISM |l ISM page 69 of 73 and page 70 of 73.

38 Exhibit 12: email to Counse! | RE dated April 18, 2018.

39 Exhibit 13: Counse! [N response to , dated April 19, 2018.
40 Exhibit 10: Excerpt from USPS ISM [N 1SM page 70 of 73 and page 71 of 73.
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On March 30, 2018, |l cmailed [redacted] regarding her complaint. |l noted a
conversation with [{SIEIEINESI /-t shc believed warranted action on their
end.*! During their one-on-one meeting, B made reference to hearing information
through the grapevine about the selection process for the vacant position that |||l was
selected to fill. |l also stated in part:

I understand your prior advice to wait, but I am not comfortable with that given that my
allegation to the OIG did not get forwarded to the Agency as per their normal protocol).
I’d like to take advantage of either the EEO process or the Anti Harassment process to
ensure my complaint is known at the Agency. My thoughts are as follows: 1 - push back
with the OIG to investigate allegation #1, OR 2 make the EEO complaint and Harassment
complaint.

On April 19, [redacted], wrote, “Please see email below — from OIG. Did you have the
conversation with your supervisor about requesting admin leave?”*?

May 1, From NSNS

Please ask the OIG to proceed with discussing matter [redacted] 1 only with FHFA for
investigation. Given the nature of the allegation [sic], I am unclear why my release of
annonimity [sic] is needed? Have they requested the same of the individuals who filed the
complaints? Isee no need for my identity to be revealed. Please copy me on this response
to the OIG. Please ask them to clarify why the release of anonimity [sic] is needed - it
seems to be counter to the practice and intent of anonymous complaints. Also, the delay
in pursuing this matter is disturbing and begs the question "why is this taking so long?" - I
would like that conveyed to the OIG as well.

HHS-OIG investigators did not identify any additional correspondence from [N KN
counsel, or FHFA in relation to [Jjjllll decision not to waive her right to anonymity. _
Declaration Testimony in the USPS ISM cites that she declined to waive her right to anonymity.**

On NGRS R (<siificd before the House [NEMENRIESINNN. - I

addition to [l testimony about former FHFA Director Watt, |l also testified about the
disclosure of her identity and her anonymous EEO complaint by FHFA officials. |l stated
in part, “on March 27th, prior to filing the EEO complaint, but when I had filed the complaint with
the OIG, they asked if I would wave my right to anonymity, I declined to wave my right to ano-
nymity.”

1 Exhibit 10: Excerpt from USPS ISM [l TSM page 71 of 73. The evidence indicates that the email appears to
be from [l to Counse! [JISIREER on March 30, 2018. |l provided instructions for how she planned to
proceed given FHFA-OIG’s decision to not investigate her complaint (R -

#2 Exhibit 10: Excerpt from USPS ISM [l TSM page 71 of 73. The evidence indicates that the email appears to
be from Counse! |JISEEER to B on April 19, 2018, regarding [ cmail of April 18, 2018.

43 Exhibit 10: Excerpt from USPS ISM |l ISM page 71 of 73. The evidence indicates that the email appears to
be from |l to Counse! |[SESREER on May 1, 2018. |l provided instructions for how she planned to proceed
given FHFA-OIG’s decision to not investigate |jjilj complaint.

* Exhibit 10: Excerpt from USPS ISM [JjjililfF1SM page 65 of 73.

4 Exhibit 7: ||l Congressional Testimony, [{SjSIIEIESN. pagc 2!
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On _, IG Wertheimer testified before the House [{Sj S IISIISIIIENEGE

Bl G Wertheimer stated in part:

We got a letter from her then counsel on April 4, saying the EEO office, FHFA had rejected
her claim. I was quite concerned about that because these are EEO issues, they facially
sounded quite intensely serious to me. EEO has a pretty short timeline. I felt that appro-
priate for the EEO office to deal with it. ISR had already identified herself and
her complaint to the EEO office. What I said to [the FHFA] Director was very simple.
We’ve gotten a complaint, that complaint is from (MR who previously made it to
the EEO office which rejected it and -- and frankly, sir, you need to do your job and tell
the EEO office [to process the complaint]. It wasn’t until July that anyone in my office
became aware of any claims of (S} SIISBIS. which had nothing to do with our prior
work.

On December 3, 2018, Chief Counsel DePasquale submitted responses to the IC’s request for in-
formation via his counsel Brownell Landrigan, PC.*7 In response to the allegation that he provided
information to FHFA regarding [Jjll anonymous hotline complaints alleging harassment and
discrimination, Chief Counsel DePasquale acknowledged that [l sought anonymity for her
complaint. Chief Counsel DePasquale stated that on April 9, 2018, during a regular OIG senior
staff meeting, [N rcported on the April 4, 2018, letter from |l counsel. OIG senior
staff recognized from this letter that |jjjjilll had revealed both her identity and the nature of her
EEO claims to FHFA EEO staff when she sought to lodge her complaint with the FHFA EEO
Office. It was determined that Chief Counsel DePasquale would speak to

to advise him that the FHFA needed to
make sure that its EEO Office addressed |jjjjfillj EEO complaint fully and appropriately for the
following reasons: (1) |jijlll discrimination allegations on their face raised significant issues
under Federal equal opportunity law and anti-discrimination law, (2) EEO claims must be brought
to the Agency within a relatively short period of time, and (3) ||l had already disclosed her
identity and the nature of her EEO claims to FHFA’s EEO Office.*®

On April 11, 2018, Chief Counsel DePasquale advised that FHFA
needed to make sure that its EEO Office addressed |jjj il EEO complaint fully and appropri-
ately. Chief Counsel DePasquale did not disclose to that |
had filed a hotline complaint or the specific allegations contained in her complaint, or the specific
details contained in her counsel’s letter to OIG beyond that the Agency refused to accept her claim.
Per Chief Counsel DePasquale’s response to the IC, these facts demonstrate that his disclosures to

were consistent with OIG’s duties and authorities under the IG Act
of 1978, as amended, 5 U.S.C. App (IG Act).¥

Chief Counsel DePasquale was asked questions by the IC regarding whether or not he, or anyone
in his office, ever provided information about |l allegations or investigation to senior agency
officials and whether or not the agency official requested the information. In response, Chief

# Exhibit 7: IG Wertheimer’s Congressional Testimony, [ SHEINSESE. pagc 33

47 Exhibit 14: Chief Counsel DePasquale’s response to the IC dated December 3, 2018.

48 Exhibit 14: Chief Counsel DePasquale’s response to the IC dated December 3, 2018, page 13.

49 Exhibit 14: Chief Counsel DePasquale’s response to the IC dated December 3, 2018, pages 13 and 14.
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Counsel DePasquale noted that he informed [{S SIS -t FHFA’s EEO Of-
fice improperly refused to take an EEO complaint from [jjllj Chief Counsel DePasquale re-
ported that he was aware that IG Wertheimer had provided similar information to the FHFA Di-
rector during a regularly scheduled meeting on April 25, 2018. Chief Counsel DePasquale also
reported that IG Wertheimer had explained the circumstances that led to that disclosure during a

hearing before the House [ NRISIN - BISNOIGISE

Chief Counsel DePasquale’s submission included 23 attachments of supporting documentation
that pertained to the other allegations of misconduct. Attachment 5 contained a copy of ||}l
anonymous complaint (JHEEEE) dated March 19, 2018.

On December 3, 2018, IG Wertheimer submitted responses to the IC’s request for information via
her counsel Williams & Connolly LLP.>® 1G Wertheimer was asked questions regarding the dis-
closure of |jiJ il identity and her request to remain anonymous.

In response, IG Wertheimer noted that the allegation that she, or someone from her office, dis-
closed |Jillll identity without her consent in violation of section 7(b) of the IG Act rests on the
assumption that |jjjjlij identity and her Title VII claims were unknown to FHFA. IG Wertheimer
further explained that this assumption was incorrect, and that section 7(b) of the IG Act imposes
an absolute bar to disclosure of the identity of a complainant, which, she stated, is inaccurate. Per
IG Wertheimer’s response, the limited disclosure of information, both by Chief Counsel DePas-
quale and IG Wertheimer, was appropriate and authorized by the IG Act.”!

IG Wertheimer stated that according to [l complaint, the alleged misconduct caused FHFA
to have a disproportionate number of white executives (of 43 executives, only 5 were African
American females). |Jijlllj complaint raised no allegations of misconduct by FHFA-OIG- em-
ployees.

In support of her actions, IG Wertheimer reported that while [Jjjjillj asked for anonymity in the
hotline complaint she filed on March 19, 2018, she subsequently disclosed both her identity and
her Title VII claims to FHFA senior officials in early April 2018, on her own initiative, before
FHFA-OIG communicated any information to anyone at FHFA. IG Wertheimer reported that by
early April 2018, FHFA-OIG understood that |jjjjjillj had disclosed both her identity and her Title
VII claims to FHFA officials.

1G Wertheimer stated:

An April 4, 2018, letter from counsel to [Jjjjillj to FHFA OIG recognized that FHFA’s
EEO office had the authority to investigate “discriminatory harassment” allegations but

S0 Exhibit 15: IG Wertheimer’s response to the IC dated December 3, 2018.
31 Exhibit 15: IG Wertheimer’s response to the IC dated December 3, 2018, page 12.
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argued that FHFA OIG “would be the appropriate office to investigate misconduct involv-
ing FHFA employees, possible violations of Federal Laws, regulations, rules, or policies
and possible unethical activities involving employees of FHFA.”>?

The letter also advised that “the EEO office informed [N that she cannot pursue EEO
counseling over the instant matter unless she is able to specifically identify the alleged discrimi-
nator (which she cannot do since only the OIG has knowledge of the individual(s) involved with
lodging false complaints against |-~ According to IG Wertheimer, those statements by
counsel for |l made clear to FHFA-OIG that |jjjjilj had already disclosed her identity and
complaint to FHFA’s EEO Office.

According to IG Wertheimer, given that |jjjjjlij hotline claims sounded as though they fell under
Title VII, by letter dated March 27, 2018, SR recommended to [l counsel that
B should bring her Title VII claims to the attention of FHFA’s EEO Office. On April 9,
2018, during a regularly scheduled FHFA-OIG senior staff meeting, shared the April
4,2018, letter from ||l counsel, which made clear that |l had disclosed both her identity
and her Title VII complaint allegations to the FHFA EEO Office. Because |jjjjilj discrimination
allegations, on their face, raised serious issues under Federal equal opportunity and antidiscrimi-
nation laws and because the time period in which to file such complaints with the EEO Office is
relatively short, participants at that meeting determined that Chief Counsel DePasquale should

speak to [ NENINUASN

On April 11, 2018, after |||l had disclosed her identity and EEO complaint to FHFA’s EEO
Office, Chief Counsel DePasquale alerted [{S} SIS 2t FHFA s EEO Office
needed to process |l EEO complaint in a timely and appropriate manner. Chief Counsel
DePasquale subsequently reported to IG Wertheimer that he had advised (S SIS
Il that FHFA’s EEO Office had improperly refused to accept an EEO complaint from |l
and recommended that take appropriate actions to ensure that her
complaint was timely processed by FHFA’s EEO Office.

Chief Counsel DePasquale further reported to IG Wertheimer that he did not disclose the source(s)
for his recommendation to To the best of IG Wertheimer’s
knowledge, Chief Counsel DePasquale did not disclose any of the following: (1) ||l had filed
a hotline complaint with OIG; (2) any allegations in that complaint; (3) the existence of the April
4, 2018, letter from her then-counsel; or (4) the information provided by her lawyer in that letter.

In support of her actions, IG Wertheimer also reported that FHFA documents show that ||l
had disclosed, or authorized the disclosure of, both her identity and the nature of her EEO claims
to a number of FHFA senior officials, prior to April 25, 2018. 1G Wertheimer stated that FHFA
documents show that [l spoke with [Jijll on April 10, 2018, regarding her complaints
sounding under Title VII and that |jjjjjiilj sent an email to |l on April 11, 2018, to memori-
alize their conversation. IG Wertheimer repeated certain statements [J|jjjl] made to R
Additionally, IG Wertheimer stated, according to [Jjjjjll] <the motives of the employee(s) who

32 Investigator Note: IG Wertheimer referenced Exhibit 24. This exhibit shows a letter from |l counsel, Attor-

ney R to BIRERIRIR datcd April 4, 2018. As noted above, SRR 2sked for (RN office to re-

consider its decision to investigate |jjjjjJlj complaints.
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lodged these false allegations against me and the frivolous use of the OIG Hotline over these false
allegations have not been properly investigated.” 1G Wertheimer stated, ‘| NN thus made
the same allegations to [ SNSRI s she had raised in her hotline complaint to FHFA-OIG.”

IG Wertheimer reported that | Jiilij forwarded his email correspondence with |JjjjiJli to FHFA’s
Office of Minority and Women Inclusion (OMWI)>* and to FHFA’s EEO Office, located within
OMWL>* |l also forwarded |l cmail, which included the same allegations she had

raised in her hotline complaint to FHFA-OIG to [ SIS 1 FA ¢

An OMWI official then provided |jjjjili§ with an EEO intake form and spoke with her about filing
an informal EEO complaint.

IG Wertheimer stated that FHFA-OIG had a reasonable, good faith belief that [|jjjiill voluntarily
revealed both her identity and the same Title VII claims raised in her hotline complaint to several
FHFA senior officials prior to April 25, 2018. 1G Wertheimer also stated that she was authorized
to disclose to FHFA Director Watt on April 25, 2018, that FHFA’s EEO Office had improperly
declined to process |Jijlll Title V1I claims.

IG Wertheimer reported that she was aware that | SEEMER and career professionals in the Office
of Investigations (OI) determined that OI would not investigate [Jjjjjflj hotline complaint for the
following reasons: (1) OI did not know the identity of the anonymous individual or individuals
who filed complaints regarding the job vacancy for
and even if they had known the identity, an investigation into the complainants could be viewed
as retaliation for filing complaints; and (2) OI determined that FHFA’s EEO Oftfice should, in the
first instance, investigate |l allegations sounding in Title VII. She was also aware that
and her counsel had been notified of those determinations, in an email sent on April 18,
2018.°>7 38

33 Exhibit 15: Page 14 - IG Wertheimer referenced Exhibit 25 of her response to the IC. This exhibit shows
followup email to ||l wherein |l had requested administrative leave or telework; as a result of her hostile
work environment. [l stated that her hostile work environment was due to the false allegations made against her
through the FHFA-OIG hotline. [l also stated, “Further, the motives of the employee(s) who lodged these false
allegations against me and the frivolous use of the OIG Hotline over these false allegations have not been properly
investigated.”

As noted in [ interview summary above, the evidence indicates that |Jjjilil§ forwarded |l email to the
appropriate sources per FHFA policy and to assist | ilij with her claims of harassment. Investigators did not review
any evidence that would indicate |l to!d [l about her anonymous complaint or about the disclosure of her
identity and her anonymous EEO complaint to senior officials. The evidence indicates that |l was made aware
of the disclosure of her identity by Director Watt on May &, 2018.

54 Exhibit 15: IG Wertheimer’s response to the IC, Attachment 6.

55 Exhibit 15: IG Wertheimer’s response to the IC, Exhibit 28.

56 Exhibit 15: IG Wertheimer’s response to the IC, Exhibit 27.

57 Exhibit 15: IG Wertheimer’s response to the IC, Exhibit 4.

3% 1G Wertheimer referenced Exhibit 4 of her response to the IC. As previously noted, [N cmail was sent
to Attorney |IEREER on April 18, 2018, subsequent to IS communications with Attorney [N Bl
I - viscd Attorney [RERERERIR that first, Sl complaint remained open and under
review at FHFA-OIG and, second, they did not know the identity of the anonymous individual or individuals who

filed complaints regarding the job vacancy for S} SISIESIIIIEIEGEEEEE . it respect to R
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From IG Wertheimer’s view, ||l 2llegations of harassment and disparate treatment of African
American female employees warranted investigation by FHFA’s EEO function. IG Wertheimer
understood that Federal anti-discrimination and anti-harassment laws imposed fairly short time
limits for a complainant to file an EEO complaint, and was aware, from representations made by
B counsecl, that [J cfforts to file such a complaint with FHFA’s EEO Office had been
rebuffed. Wertheimer grew concerned that [jjjillll EEO complaint was at risk of becoming time
barred, unless FHFA permitted her to file her informal EEO complaint.

According to IG Wertheimer, pursuant to section 4(a)(5) of the IG Act, FHFA-OIG has both the
duty and responsibility to bring to Director Watt’s attention the fact that the Agency’s EEO func-
tion had turned away |Jjjjll Title VII claims.

IG Wertheimer reported that on April 25, 2018, during a regularly scheduled meeting with Director
wart, NGNS, DISNONGE. -~ DESNOISIN. |G Vcrcincr
notified Director Watt that FHFA’s EEO Office had improperly declined to accept an informal
EEO complaint that |jjjjjilj sought to file in person, and that, as head of the Agency, he should
instruct the EEO Office, which reported to him through OMWI, to reach out to |jjjjjlj and inves-
tigate her complaint.

According to IG Wertheimer, when she made that recommendation to Director Watt, she had a
reasonable, good faith belief that |l had already revealed her identity and her claims within
FHFA. She did not provide Director Watt with any information about the specific allegations in
B hotline complaint or a copy of her complaint, nor did she provide any other FHFA em-
ployee with any information about the allegations raised by |Jjjjilj or a copy of her allegations.
As stated by IG Wertheimer, because |Jjjjjilj had previously sought to file her EEO complaint,
and had discussed her claims, orally and in writing, with |jjjjillljl who in turn, had raised them
with FHFA’s Office of General Counsel, OMWI, and Human Resources, |l had no credible
expectation of anonymity.

IG Wertheimer reported that section 7(b) of the IG Act, authorizes an IG to disclose the identity
of an anonymous complainant without the consent of the complainant if the IG determines that
such disclosure would be “unavoidable during the course of the investigation.” Even assuming
that | jllj had some anonymity to protect, which IG Wertheimer believed she did not, IG
Wertheimer made the determination that disclosure of || identity and claims, which were

allegations of discriminatory harassment, they believed that the FHFA EEO Office should investigate the matter.
stated, “We write to ask whether your client will provide us with a written waiver
of anonymity and confidentiality so we my speak with the necessary FHFA officials and urge them to proceed. i
stated, to be clear, if your client waives anonymity and confidentiality and the OIG
discusses the matter with FHF A, |JjjJJll identity will be disclosed to FHFA.” In response, on April 19, 2018, Attor-
ney [ 2dvised that she would discuss with |Jjjjilj and get back to him.

DICHOINIOEEEEEE - so stated that they wrote to ask whether her client [l will provide FHFA-

OIG with a written waiver of anonymity and confidentiality so they may speak with the FHFA officials and urge them
to proceed. explained that if |jjjilij waives anonymity and confidentiality and the

(b) 6). ®)(NEC) |
OIG discloses the matter with FHFA, |Jjjlll identity will be disclosed to FHFA. (S HEINISIINEEEE

requested that Attorney |JJIlMMll respond at her earliest convenience.
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already known to FHFA, would be “unavoidable” during the course of any investigation. Accord-
ing to IG Wertheimer, pursuant to section 7(b) of the IG Act, she was authorized to disclose
B idcntity to Director Watt.

INVESTIGATIVE FINDINGS

Allegation #1 Whether Chief Counsel DePasquale abused his authority and engaged in conduct
that undermines the independence and integrity reasonably expected of a covered
person when he disclosed |jjjjlll identity and her anonymous complaint to senior
agency officials without her consent.

Due to the lack of cooperation from Chief Counsel DePasquale and FHFA-OIG, HHS-OIG was
unable to independently corroborate the existing evidence, and therefore, could not make any find-
ings on the underlying allegation that Chief Counsel DePasquale had abused his authority and
engaged in conduct that undermines the independence and integrity reasonably expected of a cov-
ered person when on April 11, 2018, he disclosed |l identity and her anonymous complaint

to NS . o RN consen.

Allegation #2 Whether IG Wertheimer violated section 7(b) of the Inspector General Act of 1978
(IG Act), as amended, when she disclosed |jjjlll identity and details about her
anonymous complaint to senior agency officials without |l consent.

HHS-OIG found that IG Wertheimer violated the IG Act when she disclosed the whistleblower’s
identity to former FHFA Director Melvin Watt for reasons unrelated to the investigation of the
whistleblower’s complaint and without the whistleblower’s consent. Section 7(b) of the IG Act
strictly prohibits the IG’s disclosure of the identity of an agency employee who files a complaint
with the OIG without their consent, unless the IG determines it is “unavoidable during the course
of the investigation.” Additionally, section 8M(b)(2)(B) of the IG Act prohibits IG’s disclosure
of the identity of any individual who files a complaint with the OIG Hotline without their consent,
unless the IG determines it is “unavoidable during the course of the investigation.” The evidence
showed that IG Wertheimer: (1) disclosed the identity of the whistleblower in a discussion with
Director Watt; (2) FHFA-OIG was not conducting an investigation into the whistleblower’s com-
plaint; and (3) IG Wertheimer notified Director Watt of the complainant’s identity because “she
thought the director of the agency needed to be made aware that a complaint of some kind had
been made.” Consequently, HHS-OIG found that IG Wertheimer’s disclosure was not unavoida-
ble during the course of an investigation into the whistleblower’s complaint.

Allegation #3 Whether, on [{S}SIEIESN. (G Wertheimer engaged in conduct that under-
mines the independence and integrity reasonably expected of an IG by omitting

from her testimony to Congress the material fact that Chief Counsel DePasquale,
had disclosed |l identity, without her consent, to FHFA’s 2
weeks prior to IG Wertheimer’s disclosure of ||l identity to the FHFA Direc-
tor.
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HHS-OIG found that IG Wertheimer did not appear to engage in conduct that undermines the
independence and integrity reasonably expected of an IG by omitting from her testimony to Con-
gress the material fact that Mr. DePasquale had disclosed the whistleblower’s identity, without her
consent, to FHFA’s SIS 2 weeks prior to IG Wertheimer’s disclosure of the whistle-
blower’s identity.

During IG Wertheimer’s interview, she explained that DePasquale told her that he only spoke to
Bl about the failure to process [Jjjiilll EEO complaint and nothing about the anonymous whis-
tleblower complaint was raised. Therefore, DePasquale’s communications with [Jjjij about the
EEO was not a part of her discussion with Congress. Her understanding of the questions being
asked by Representative Maxine Waters and others was about who told anyone at FHFA that
B 1ad filed a whistleblower complaint with the OIG. She stated that she was the one who
told Watt about |Jjjllj whistleblower complaint, she “owned it,” and explained why. IG
Wertheimer explained that she believed then, and at the time of the interview continued to believe,
that DePasquale never disclosed to |jjjiij that il filed a whistleblower complaint. She stated
that she “didn’t see Congress’ questions asking for that information.” She thought she answered
Congress’ questions clearly at the time of her testimony. HHS-OIG found no evidence that sug-
gests IG Wertheimer knowingly deceived or misrepresented Congress in her answers to questions
regarding the disclosure of the whistleblower’s identity.

On August 31, 2020, the CICIE IC requested that HHS-OIG investigate allegations of wrongdoing
against Acting Deputy IG Parker. Specifically, the IC asked HHS-OIG to investigate whether
Acting Deputy IG Parker:

1. Violated any laws or regulations in failing to cooperate in HHS-OIG’s investigation.

BACKGROUND AND SUMMARY OF EVENTS

On March 30, 2020, HHS-OIG provided (S SIS HrA s

with an HHS-OIG Request for Information
for records and correspondence pertaining to the settlement agreement between FHFA and [l
as well as records and correspondence in relation to ||l complaints and subsequent investi-
gations against Chief Counsel DePasquale, IG Wertheimer, and Director Watt. The investigator
requested the documentation on or before close of business on April 17, 2020.%

By letter dated April 1, 2020, ] confirmed receipt of the HHS-OIG Request for Information.

As stated in the letter, in order to assist FHFA in assessing and properly responding to the Request,
B asked the investigator to clarify if the matter was a criminal investigation into FHFA or if
the matter was a CIGIE IC administrative inquiry conducted pursuant to section 11(d) of the IG
Act. If the matter was an administrative inquiry, ||l requested that the investigator identify the
administrative inquiry’s subject(s). [l referred the investigator to FHF

B o FHEFA-OIG is not authorized to provide documents and information on FHFA’s

* Exhibit 25: The investigator copicd [ N NS i :

of Counsel to the Inspector General, HHS-OIG.
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behalf.®® By letter dated April 10, 2020, the investigator replied to ||l letter on April 1, 2020,
regarding the HHS-OIG Request for Information. ®!

On April 15, 2020, il requested to speak with the investigator to better understand the allega-
tions at issue and the specific materials HHS-OIG was seeking. %

On April 24, 2020, the investigator and HHS-OIG officials® participated in a conference call with
B Acting Deputy IG Parker; FHFA’s Acting Deputy Inspector General for Investigations;
and [ ISHDINISEEEEEEEEEEEEEEEEEEEEEEEEE . cting Deputy IG Parker advised
that he would be assuming the role of the Acting FHFA IG in this matter, as it was necessary for
IG Wertheimer to recuse herself. Acting Deputy IG Parker advised that he would require addi-
tional information concerning the allegations against IG Wertheimer and Chief Counsel DePas-
quale before FHFA would provide any documentation responsive to the HHS-OIG Request for
Information.

The investigator confirmed that the CIGIE IC had requested HHS-OIG investigate the allegations
of misconduct by IG Wertheimer and Chief Counsel DePasquale. In response to Acting Deputy
IG Parker’s questions about the scope of the investigation, the investigator referred to the notifi-
cation letters the IC sent to IG Wertheimer and Chief Counsel DePasquale in October 2018. In
reply, Acting Deputy IG Parker requested that the investigator provide FHFA with a copy of the
allegations. The investigator agreed to provide Acting Deputy IG Parker with a copy of the scope
of the investigation.

During the discussion, the investigator confirmed that HHS-OIG had received some documenta-
tion with the CIGIE referral. The Investigator agreed to work with |l as to not duplicate efforts
in the interest of time. Acting Deputy IG Parker stated that once they (FHFA) received the scope
of the investigation they would try their best to provide the information in a timely manner. In
closing, the investigator restated the need to receive any available documents such as the FHFA
settlement agreement with [Jjilj as soon as possible. In response, Acting Deputy IG Parker
stated that FHFA-OIG would try its best to provide the information as soon as he received a copy
of the allegations. %*

On April 28, 2020, the investigator provided Acting Deputy IG Parker with a copy of the CIGIE
IC referral letter dated October 18, 2019. Given FHFA-OIG’s receipt of the current scope of the
investigation, the investigator requested the documentation on or before close of business May 29,
2020. On April 29, 2020, Acting Deputy 1G Parker acknowledged receipt of CIGIE IC’s scope of

 Exhibit 2: S opie NN
]

- @@
¢! Exhibit 27: The investigator copied [{Sj S SIIESIIINIEGEGEGEEEEEE

62 Exhibit 28: [l Meeting Request.

63 Also present during the call were [ R 2nd N

%4 Exhibit 29: OI-3A HHS and FHFA Conference Call.
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the investigation. He advised the investigator to contact him with any questions or concerns re-
garding the matter. %

On May 1, 2020, Acting Deputy IG Parker contacted the investigator. Acting Deputy IG Parker
referenced the CIGIE IC letter of October 18, 2019. He advised that in the first sentence of the
first paragraph of the letter, Inspector General Scott Dahl (Dahl), the then IC Chairperson, made
reference to “the allegation in our letter, dated May 20, 2019 . . . .” Acting Deputy IG Parker
requested a copy of the letter. After conferring with the CIGI IC, the investigator advised Acting
Deputy IG Parker that providing him with a copy of the May 2019 letter, at that time, was not
necessary and could potentially confuse the issue.®

On May 5, 2020, Acting Deputy IG Parker contacted the investigator. Acting Deputy IG Parker
stated in relevant part:

As you know, I have been authorized by the Inspector General, who has recused herself
from this matter, to respond on behalf of FHFA OIG to requests for information made in
connection with CIGIE IC Case #971. Therefore, your March 30, 2020, Request for Infor-
mation or Assistance (Request) has been directed to me.

Before I determine whether FHFA OIG may comply with your Request, it is incumbent
upon me to assure myself that the Integrity Committee is currently authorized under § 11
to request information in connection with Case #971. Although you assert in your April
10, 2020, letter to [N that “HHS-OIG has been authorized by the IC to conduct
this investigation in accordance with IG Act Section 11(d) and[,] consequently][,] has stat-
utory authority to access the requested information,” I don’t yet have enough information
to conclude you are correct. Given the lengthy interval between the IC’s purported receipt
of a complaint on September 4, 2018, and your recent issuance of the Request, this matter
must be resolved at the outset.

Acting Deputy IG Parker asked the investigator to respond to nine questions that pertained to the
IC’s review of the complaint and the IC’s decision to refer the matter for investigation. %’

By letter dated May 8, 2020, IG Dahl replied to Acting Deputy IG Parker’s request (to the inves-
tigator) for additional information. Acting Deputy IG Parker stated the following:

I received your email to the U.S. Department of Health and Human Services Office of
Inspector General (HHS OIG), dated May 5, 2020, in which you request, among other
items, confirmation that HHS OIG investigators are acting at the bequest of the Integrity
Committee under section 11(d) of the Inspector General Act of 1978, as amended, 5 U.S.C.
app. The Integrity Committee has already communicated this information to your office
multiple times, and we are disturbed that you are wasting time in this investigation with
your frivolous requests. FHFA OIG should forthwith cooperate fully in the investigation

5 Exhibit 30: The investigator copied [N N UAIAS)
e

5 Exhibit 31: Dahl copied the investigator, S} SIS

67 Exhibit 32: Parker email with questions.

23 |Page



and promptly provide all responsive documents and access requested by HHS OIG inves-
tigators.®®

By letter dated May 15, 2020, Acting Deputy IG Parker replied to IG Dahl’s letter of May 8, 2020.
Acting Deputy IG Parker stated that he had sought, and continued to seek, information about
whether the actions of the IC meet the timeliness requirements of section 11(d) of the IG Act.
According to Acting Deputy 1G Parker, if the IG Act’s deadlines have been exceeded, then the
statutory authority of the IC to conduct the investigation has expired. Career attorneys in the
FHFA-OIG’s Office of Counsel assigned to this matter have advised him that the information is
needed in order to resolve the timeliness issue.

In closing, Acting Deputy IG Parker stated:

In light of the statutory deadlines in the IG Empowerment Act, I seek the information iden-
tified in the attached correspondence, and reiterate that request here. That information is
known to the IC and can be readily provided. It will provide a factual basis to determine
whether the investigation of Case #971 by the IC is within the Congressionally mandated
statutory deadlines. Thank you in advance for this information. %’

By letter dated May 15, 2020, the IC Working Group replied to Acting Deputy IG Parker’s letter
of May 15, 2020, with an attached letter from IG Dahl. IG Dahl stated:

As I said in my letter to you on May 8§, 2020, FHFA OIG should immediately cooperate
and promptly provide all responsive documents requested by the Integrity Committee’s
duly authorized investigators at HHS-OIG. This is to notify you that your failure to comply
timely with the pending requests and future requests from HHS-OIG will be deemed by
the IC as a refusal to cooperate and an obstruction of the IC’s lawful investigation by you
as a covered official, and we will proceed to address this as wrongdoing under the IG Act
and the IC Policies and Procedures.”®

On May 20, 2020, the investigator reminded Acting Deputy 1G Parker of HHS-OIG’s request for
the documentation on or before May 29, 2020. In response, on May 21, 2020, Acting Deputy 1G
Parker stated the following:

As I have explained in my prior correspondence, as an employee of FHFA I am bound by
its nonpublic information (NPI) regulation. The information you seek from me is covered
by that regulation. As it applies to your request, the regulation precludes me from releasing
NPI to you unless doing so is required under the IG Act. That, in turn, requires me to
determine whether your investigation into Case No. 971 is authorized under Section 11(d)
thereof. I explained my reasons for believing it is not in my aforementioned correspond-
ence, so I won’t restate them here.

8 Exhibit 33: CIGIE IC Response to Parker.
 Exhibit 34: Parker Response to CIGIE IC.

70 Exhibit 35: CIGI IC response to Parker, Working Group copied [} SIS
L
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I have asked three times for certain factual information with which to determine whether
your investigation is still authorized under the IG Act. To date, I have not received any-
thing from you. I hope you’ll send it soon.”!

By letter dated June 5, 2020, Inspector General Kevin Winters (Winters), IC Chairperson, advised
Acting Deputy IG Parker that the IC viewed Acting Deputy IG Parker as the decisionmaker on
this matter, and therefore subject to IC jurisdiction and IC oversight. IG Winters referenced the
IC Policies and Procedures § 2(D)’2. He stated in relevant part:

The IC expects your compliance, or unequivocal commitment to do so, by close of busi-
ness, June 9, 2020. Accordingly, if such unequivocal confirmation is not received by close
of business on that date, your course of conduct in this matter will be assessed for wrong-
doing under the Integrity Committee Policies and Procedures. As the IC has not been
specifically advised that [ SISIEE. FOrA OIG [(DISHDINIEN . -
been recused from this matter, we are providing a courtesy copy of this letter for her con-
sideration.”

By letter dated June 9, 2020, Acting Deputy IG Parker replied to Winters’ letter of June 5, 2020.
Acting Deputy IG Parker stated he was ready to provide information to the IC in response to its
request, provided that he was authorized to do so under FHFA’s non-public information (NPI)
regulation. Acting Deputy IG Parker also stated in relevant part:

As I explained in my letter of May 20, 2020, FHFA’s NPI regulation authorizes me to
disclose covered information only to the minimum extent required by the Inspector General
Act of 1978, as amended (IG Act). Unauthorized NPI disclosures are punishable both
criminally and administratively. To determine whether the IG Act requires an NPI disclo-
sure and, therefore, whether I may authorize the provision of relevant, responsive, non-
privileged materials sought by the IC, I must first determine whether the IC retains author-
ity to conduct this investigation under § 11(d) of the IG Act.

! Exhibit 36: HHS Email Reminder, the investigator copied [{S} SIS 2 thc IC Working

Group.

72 IC’s Authority IC Policies and Procedures § 2(D)
The IC considers allegations of wrongdoing against any of the following individuals (“Covered Persons”):
A. An IG;
B. A staff member of an Office of Inspector General (“OIG”) whose position is designated under section 4
of these Policies (“Designated Staff Member”);
C. The Special Counsel and the Deputy Special Counsel of OSC, but not their staff members. For purposes
of these Policies, requirements pertaining to an IG also apply to the Special Counsel and Deputy Special
Counsel, except that the Special Counsel is not required to designate staff members under section 4 of these
Policies; and
D. Anyone serving in an Acting or Interim capacity in a position set forth in A through C of
this subsection.
At its discretion and consistent with the public interest (including the availability of an effective remedy), the
IC may consider wrongdoing alleged to have occurred while an individual served as a Covered Person, even
if that individual is no longer a Covered Person or in government service when the IC receives the allegation.

731G Kevin Winters, IC Chairperson copied SIS rHFA-OIG [BISHDINIOIE

74 Exhibit 37: Winters letter to Parker.
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The answer to this question turns on whether your predecessor, Mr. Dahl, adhered to what
he termed the “statutory deadlines” set by Congress in the IG Act. The IC’s file on Inves-
tigation No. 971 contains the answer to this question.

Acting Deputy IG Parker reported that on April 14, 2020, IG Wertheimer delegated to him the
authority to provide information to the IC in connection with the investigation. She did not desig-
nate Acting Deputy IG Parker to be the Acting FHFA 1G. Acting Deputy IG Parker opined that
CIGIE IC’s investigative authority over him in this matter is legally meritless, as it’s predicated
solely upon CIGIE IC policies and procedures but not the IG Act.”

On July 8, 2020, the investigator asked Acting Deputy IG Parker if his delegated authority to
respond on behalf of the FHFA-OIG is limited to documentary evidence or if it also included
access to witnesses. In reply, on July 8, 2020, Acting Deputy IG Parker stated in relevant part,
“Inspector General Wertheimer’s delegation of authority to me covers information from all
sources, including information possessed by individuals.”’¢

INVESTIGATIVE FINDINGS

Allegation #1 Whether Acting Deputy IG Parker violated any laws in his noncooperation during
this investigation.

Viewing Parker’s noncooperation under the IG Act, HHS-OIG found that Parker’s actions im-
peded HHS-OIG’s investigative efforts. Parker informed HHS-OIG investigators and the IC that
FHFA-OIG would not make available any of the documents requested by HHS-OIG in this inves-
tigation, remaining steadfast in his conviction that the IC does not have authority to conduct this
investigation. Instead, Parker insisted that HHS-OIG and the IC answer a series of questions and
provide documents to FHFA prior to determining whether to comply with the investigators’ re-
quests. In sum, FHFA-OIG claimed for itself the authority to decide whether it would comply
with an IC investigation.

With regard to potential criminal violations, on November 6, 2020, investigators presented Par-
ker’s noncompliant actions to the Chief of the Public Corruption and Civil Rights Section of the
U.S. Attorney’s Office for the District of Columbia. The matter was declined for criminal prose-
cution because there is insufficient predicate evidence of corrupt intent.

ATTACHMENTS:

The following documents are included as attachments:

Exhibit 1 CIGIE IC Complaint Referral May 20, 2019
Exhibit 1a CIGIE Referral Documents

Exhibit 2 Signed Interagency Agreement and MOU June 26, 2019
Exhibit 3 CIGIE IC Complaint Referral October 18, 2019

5 Exhibit 38: Parker response to Winters.

76 Exhibit 39: HHS and FHFA emails, the investigator copied [{Sj SIS - coy. Par-
ker copied N
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Exhibit 4

Exhibit 4a
Exhibit 5

Exhibit 6

Exhibit 7

Exhibit 8

Exhibit 9

Exhibit 10
Exhibit 11
Exhibit 12
Exhibit 13
Exhibit 14
Exhibit 15
Exhibit 16
Exhibit 17
Exhibit 18
Exhibit 19
Exhibit 20
Exhibit 21
Exhibit 22
Exhibit 23
Exhibit 24
Exhibit 25
Exhibit 26
Exhibit 27
Exhibit 28
Exhibit 29
Exhibit 30
Exhibit 31
Exhibit 32
Exhibit 33
Exhibit 34
Exhibit 35
Exhibit 36
Exhibit 37
Exhibit 38
Exhibit 39

B A nonymous Complaint [
B A nonymous Complaint [

FDIC Referral
B Complaint to CIGIE IC
Congressional Testimony

Fir A RN -
RIBERIRIR 1 ctter to Attorney [EEREER
USPS Investigative Summary
Attorney [N Letter to RN
BERERER Email to Attorney SR
Attorney [HENEREER Email to TR

DePasquale Response to CIGIE IC
IG Wertheimer Response to CIGIE IC

B 1nterview Report 1
BERRER [nterview Report 2
BDIONEIES) [tcrview Report
DIOROES -

Melvin Watt Interview Report 1

Melvin Watt Interview Report 2
BERERER [ntcrview Report 1

Interview Report 2

IG Laura Wertheimer Interview Report
HHS-OIG Request for Information
FHFA il Letter to HHS

HHS Letter to FHFA il

FHFA il Request to Meet

OI-3a RE: Conference Call With FHFA
HHS Email to FHFA Parker RE: Scope
FHFA Parker and HHS Email RE: Request
FHFA Parker Email RE: Questions
CIGIE IC Response to Parker Questions
FHFA Parker Response to CIGIE IC
CIGIE IC Response to Parker

HHS and Parker Email RE: Request

IG Winters Letter to Parker

Parker Letter to IG Winters

HHS and FHFA Parker Emails

March 19, 2018
March 19, 2018
August 30, 2018
September 6, 2018

March 27,2018
August 13, 2018
April 4, 2018

April 18, 2018
April 19,2018
December 3, 2018
December 3, 2018
November 24, 2020
February 2, 2021
November 27, 2020
January 8, 2021
November 30, 2020
January 21, 2021
December 2, 2020
January 12, 2021
April 29, 2021
March 30, 2020
April 1, 2020

April 10, 2020
April 15, 2020
April 24, 2020
April 28, 2020
May 1, 2020

May 5, 2020

May 8, 2020

May 15, 2020

May 15, 2020

May 21, 2020

June 5, 2020

June 9, 2020

July 8, 2020

If you have any questions or need any additional clarification, please contact the following Assis-
tant Special Agent in Charge who supervised the investigation:

Assistant Special Agent in Charge
Special Investigations Branch
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EMMET T FLOOD
(202) 434-5300

eflood@wce com

April 11, 2022

Via Email

Kevin H. Winters

Chair

CIGIE Integrity Committee
1717 H. Street N.W.

Woashington DC 20006
- (OICNOIGIS]

Re: Laura Wertheimer -- IC Case #971

Dear Mr. Winters:

This firm represents Laura Wertheimer, the retired Inspector General of the Federal
Housing Finance Agency (“FHFA”) and head of the FHFA Office of Inspector General (“FHFA-
OIG” or “the Agency”). Ms. Wertheimer responds to the preliminary findings in the draft
Report of Investigation she received under a CIGIE Integrity Committee (“IC”) cover letter
dated February 17, 2022.*

The DROI “determine[s] [that] IG Wertheimer violated the IG Act when, on April 25,
2018, she disclosed [a named employee’s] identity (“the Employee™) [regarding the Employee’s]
anonymous complaint to senior agency officials without [the Employee’s] consent.” Exec. Sum.

The February 17, 2022 draft Report of Investigation consists of the following components: (1) a cover
letter addressed to counsel from CIGIE Integrity Chairperson Kevin H. Winters (“Cover Letter”); (2) an
August 24, 2021 Executive Summary (“Executive Summary” or “Exec. Sum.”) prepared by the
Department of Health and Human Services Office of Inspector General Office of Investigations (“HHS-
OIG™); and (3) the undated Report of Investigation Regarding Federal Housing Finance Agency Senior
Officials prepared by HHS-OIG Office of Investigations Special Investigations Branch (the “DROI”).
The HHS-OIG personnel investigated this matter and prepared the DROI on behalf of the IC pursuant to 5
U.S.C. 8 11(d)(6), and those investigators will be referred to herein as “the IC investigators.” Exhibits
attached by Ms. Wertheimer to this submission are indicated by “LW Exhibit__ " or “ LW Ex. __.”
Exhibits to the DROI are abbreviated “DROI Exhibit__” or DROI Ex. __.”
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at 3. Her conduct is asserted to have violated Section 7(b) of the IG Act which provides that
“[t]he Inspector General shall not, after receipt of a complaint or information from an employee,
disclose the identity of the employee without the consent of the employee, unless the Inspector
General determines such disclosure is unavoidable in the course of the investigation.” 5 U.S.C.
App. §7(b).

As we show in this submission, the DROI’s findings are wrong and its analysis is
somewhere between fatally incomplete and nonexistent. The DROI’s errors derive from a
refusal to acknowledge that, at the time of Ms. Wertheimer’s “disclosure” of the Employee’s
identity, the Employee’s name had already been disclosed, by the Employee herself, to the EEO
office and senior officials within FHFA with respect to the discriminatory harassment allegations
the Employee filed with FHFA-OIG and with FHFA. It follows that Ms. Wertheimer did not
“disclose” the Employee’s identity to anyone or in any manner forbidden by law. The DROI’s
findings also failed even to consider two facts of critical legal significance.

e First, even assuming, incorrectly, that the Employee’s identity was anonymous when Ms.
Wertheimer disclosed it to Director Watt, the IG Act commits to the exclusive discretion
of an Inspector General, a determination whether disclosure was “unavoidable,” and Ms.
Wertheimer, FHFA’s then-Inspector General, made that determination pursuant to the
statute. Her disclosure was therefore within the law.

e Second, the DROI contains no analysis at all of the uncontested fact that Ms. Wertheimer
acted at the direction, and upon the advice, of FHFA-OIG’s Chief Counsel, when she
determined to disclose the Employee’s identity to Director Watt.

Any one of the foregoing reasons serves as a complete defense to the accusation against her.

l. Chronology of Key Facts

The core facts implicated by the accusation against Ms. Wertheimer are set forth in this
chronology:

March 19, 2018 Employee files an anonymous hotline complaint with the FHFA OIG,
alleging (i) interference with an FHFA promotion decision and (ii)
discriminatory harassment within FHFA (“the Hotline Discrimination
Complaint”), DROI Ex. 15-2 at 968-170;

March 27, 2018 FHFA-OIG writes to Employee’s counsel advising her of the need to
assert her discriminatory harassment claim in an FHFA EEO proceeding,
DROI Ex. 9.
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Late Mar-Early Apr Employee attempts to assert her discriminatory harassment complaint by
initiating the FHFA EEO counseling/complaint process (“the EEO
Discrimination Complaint”)?; FHFA EEO office refuses to accept the
EEO Discrimination Complaint for filing, and (erroneously) informs
Employee that FHFA-OIG is the appropriate office to investigate her
discriminatory harassment claims; DROI Ex. 11.

April 4, 2018 Employee’s counsel notifies FHFA-OIG (S SIIEIIESIN i
writing that FHFA’s EEO office has refused to accept Employee’s EEO
Discrimination Complaint, id. This (erroneous) rejection of Employee’s
Complaint by FHFA EEO Office meant that its merits were not considered
either by the FHFA EEO Office or by FHFA-OIG (which does not
investigate discrimination claims), DROI Ex. 11

April 9, 2018 FHFA-OIG [(SIIEIEIISI inorms FHFA-OIG Chief
Counsel of the Employee’s Counsel April 4 letter stating that the
Employee’s EEO Discrimination Complaint had been refused by FHFA
EEO Office, DROI Ex. 15 at 13.

April 10-13, 2018 Employee communicates with FHFA
(orally and by email) relating to her discriminatory harassment issue (i.e.,
the substance of both her FHFA-OIG and FHFA Discrimination
Complaints), DROI Ex. 15 at 14; see also DROI Exs.15-5, 15-6 and 15-25
to 15-27.

April 11, 2018 FHFEA-OIG Chief Counsel informs FHFA
that FHFA’s EEO office refused to allow Employee to file
her discriminatory harassment complaint and that office was obligated to
process it, DROI Ex. 15 at 13; FHFA EEO office takes no action to assure
that Employee can proceed with her discriminatory harassment complaint
through the EEO process.

% The Hotline Discrimination Complaint and the EEO Discrimination Complaint, which involved
discriminatory harassment against African-Americans in connection with FHFA promotion decisions, are
referred to collectively as “the Discrimination Complaints.” The Employee also made a third complaint,
allegingﬁ by the FHFA Director personally, in late May 2018, approximately one month
after the last event at issue in this matter. The third complaint, and the events underlying it, are not at
issue here. Ms. Wertheimer and FHFA-OIG first became aware of this third complaint in early July 2018
as a result of emails sent by the Employee to FHFA staff. On the April 25, 2018 date Ms. Wertheimer
notified the Director of the Discrimination Complaints, she was unaware that the Employee had
experienced [{S}SHEEIINBISII 2c \as considering making such allegations against the
FHFA Director.
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April 23/24, 2018

April 25, 2018

FHFA-OIG Chief Counsel advises Ms. Wertheimer of the following: that
Employee’s discriminatory harassment allegations would not be
investigated by FHFA-OIG because of lack of expertise; that such
allegations needed to be investigated by the FHFA EEO office; that the
Employee had attempted to file a substantively identical Discrimination
Complaint with the FHFA EEO office and that it had refused to accept it
for filing; that Ms. Wertheimer had a legal duty under the law to notify
Director Watt that the FHFA EEO office had refused to file Employee’s
EEO Discrimination Complaint; that Employee was running out of time to
file the EEO Discrimination Complaint; that an EEO complaint by its very
nature could not be handled anonymously and that, in any case, disclosure
of the Employee’s name was “unavoidable”; and that the Employee’s
identity was already known within FHFA precisely because Employee had
attempted to file her EEO Discrimination Complaint and because she had
also been talking to senior officials in FHFA management about her EEO
Discrimination Complaint,® LW Ex. 1, LW Tr. at 10-11; see also DROI
Ex. 15 at 15-16;

During a regularly scheduled meeting with Director Watt, Ms. Wertheimer
informs him that Employee attempted to file an EEO Discrimination
Complaint substantively identical to her FHFA-OIG Hotline
Discrimination Complaint; that, given the substance of her Discrimination
Complaints, her claim could only be addressed by the FHFA EEO office;
that it had been improperly rejected by the FHFA EEO office, and that
FHFA, under his supervision, was obligated to investigate it, Ex. 15 at 15.

1. Ms. Wertheimer Did Not Violate the IG Act When She Disclosed the
Complaining Employee’s Identity to the Director and the DROI’s Investigative
Findings to the Contrary Are Erroneous and Omit Critical Information.

This is the complete text of the DROI’s “Investigative Findings” against Ms.

Wertheimer:

[A] HHS-OIG found that IG Wertheimer violated the IG Act when she disclosed the
whistleblower’s identity to former FHFA Director Melvin Watt for reasons unrelated
to the investigation of the whistleblower’s complaint and without the whistleblower’s
consent. [B] Section 7(b) of the IG Act strictly prohibits the 1G’s disclosure of the
identity of an agency employee who files a complaint with the OIG without their
consent, unless the 1G determines it is “unavoidable during the course of the

¥ Ms. Wertheimer’s April 29, 2021 investigative interview is attached as Exhibit 1 to this submission and
references to it are cited as “LW Tr. __.”
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investigation.” Additionally, section 8M(b)(2)(B) of the IG Act prohibits IG’s
disclosure of the identity of any individual who files a complaint with the OIG
Hotline without their consent, unless the 1G determines it is “unavoidable during the
course of the investigation.” The evidence showed that IG Wertheimer: (1) disclosed
the identity of the whistleblower in a discussion with Director Watt; (2) FHFA-OIG
was not conducting an investigation into the whistleblower’s complaint; and (3) IG
Wertheimer notified Director Watt of the complainant’s identity because “she thought
the director of the agency needed to be made aware that a complaint of some kind had
been made.” Consequently, HHS-OIG found that IG Wertheimer’s disclosure was not
unavoidable during the course of an investigation into the whistleblower’s complaint.

DROI at 20 (square brackets added). These findings are erroneous and omit critical
information.

[A] HHS-OIG found that IG Wertheimer violated the IG Act when she disclosed the
whistleblower’s identity to the former FHFA Director for reasons unrelated to the investigation
of the whistleblower’s complaint and without the whistleblower’s consent.

Response: The provisions of the IG Act on which the DROI relies involve only the
protection of anonymous whistleblowers. The DROI does not analyze, consider, or make any
effort to come to terms with this critical fact: the Employee’s identity in connection with
allegations of discriminatory harassment was already known within FHFA before Ms.
Wertheimer spoke with the FHFA Director on April 25, 2018 because of actions taken by the
Employee within FHFA to disclose her identity.*

The uncontroverted evidence in this record shows this. There were two complaints made,
and the legal substance was identical in both the Hotline Discrimination and the EEO
Discrimination Complaints. As Ms. Wertheimer testified, the discrimination allegations
contained in both the Hotline and EEO Complaints were substantively the same. Ex. 1, LW Tr.
at 7, 10. And the complaining “persons” were also identical—both were made by the same
Employee.

* The DROI includes an excerpt from an April 19, 2018 email in which a mid-level FHFA-OIG employee
wrote to the Employee’s counsel, seeking a waiver of confidentiality from the Employee so as to allow
FHFA-OIG to speak with FHFA officials and urge them to move forward with the EEO Complaint.

DROI Ex. 10. That email was unnecessary and ineffective when sent (it was sent 2-3 weeks after the
Employee had disclosed her name when filing the EEO Complaint). And there is no evidence that Ms.
Wertheimer authorized it (she did not) or was otherwise aware of it at the time (she was not). Still, it is
unsurprising that a mid-level FHFA-OIG employee sought a waiver of confidentiality from the Employee.
Unlike Ms. Wertheimer, the then-FHFA Inspector General, other FHFA-OIG employees did not have
statutory discretion under the IG Act to disclose the name of an individual who has sought anonymity
even in the circumstance in which such employees believed the disclosure was unavoidable.
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EEO complamts are not anonymous. See 29 U.S.C §1614.106(c) ("Complamt mmust
contain a signed statement from the person clamung to be ageneved or that person’s attormey™).
Unhke FHFA-OIG Hotline complaints, an employee who seeks to file an EEO complamt must
provide his or her name. See id. (“statement must be sufficiently precise to identify the aggneved
mdividual™),

The DROI's own “Review of the Evidence” section clearly states that “OIG semior stafl
recogmzed [from the Apnl 4, 2018 letter from the Employee’s counsel| that [the Employee] had
revealed both her identity and the nature of her EEO claims to FHFA staff when she sought to
lodge her complaint with the FHFA EEO Office.” DROI at 15, see also DROI Ex. 11 at 971-247
(EEO office twroed away Employee’s EEO Complaint on or before Apnl 4, 2018); DROI at 7
(FHFA EEO employee “advised [the Employee] that the EEO office conld not mvestigate her
complaint unless she could identify the person who had made the complaint™)y, DROI Ex, 14, at
971-279 (because “{Employee] had already disclosed her identity and the nature of her EEO
claims to FHFA s EEO office, it was determuned that [the Chief Counsel] would speak to
FHFA's to advise him that the FHFA needed to make sure that its EEO office addressed
[the Employee’s] complamt™), The Employee had also discussed the substance of her
Discrumination Complaints with FHFA semor management (the agency's
in conversation and emails w the period Apnl 1013, 2018, DROIEx. 15 at
14 was responding to the Employee’s request for extended leave or telework.
DROI Ex. 15-26 at 971-254 and , i tum, discussed the issues with FHFA's
OGC, OMWI and Humans Resources function. DROI Exs. 15-25 & 15-26.

Dunung the peniod April 4, 2018 through April 24, 2018, the Employee disclosed her
name and the substance of her discriminatory harassment allegations—both m the course of
attempting 1o file an EEO Complaint and in discussions with semor FHFA management
personnel. She had ummasked herself as the sonrce of the discnminatory hamssment allegations.
It 1s well-established in law — across a host of situations ~ that confidential information loses its
protected character once 1t has been disclosed. See e.g., Diamond Ventures LLC v. Barreto, 452
F.3d 892, 897 (D.C. Cir. 2006) (once the mformation 1s disclosed. applicant’s confidentiality
interest 1s permanently lost) (applicant for aid under SBA program), United Stares v. Burks, 470
F.2d 432, 437 (D.C. Cir. 1972) (commumication otherwise privileged loses its pnvileged
character on coming mto the hands of & third party) (marital conunmmcations privilege). Wesr
Bav One, Inc v. Does 1-1653, 270 FR.D. 13, 14-15 (D.D.C. 2010) (same) (mtemet service
provider customer identification).

Ongce the Employee disclosed her identity in connection with her discriminatory
harassment allegations, she lost the right to invoke anonymity protection for those same
allegations. On Apnl 25, 2018, when Ms. Werthemmer notified the Director that the Employee
ought to pursue allegations of discrmunatory hamssment, the Emplovee's identity was not a
secrel because she had uncloaked her identity as a resnll of her late March/early Apnl attempt to
submit these allegations 1o the EEO Office and in her subsequent commumnicanons with FHFA
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management concerning those allegations. Had Ms. Wertheimer declined to notify the Director,
the refusal by FHFA’s EEO Office to file the Employee’s EEO Complaint would have deprived
her of her right to bring the Complaint within the allowed 45-day period.®

[B] HHS-OIG found that Ms. Wertheimer ran afoul of the IG Act when she disclosed
the Employee’s name as a whistleblower to the Director because OIG was not conducting its
own investigation and disclosure of the Employee’s identity was avoidable.

Response: The DROI misreads the plain language of the IG Act, in two critical respects.

First, the Employee’s substantive allegation of discriminatory harassment was filed in
two places. She first filed it as an OIG Hotline Complaint. FHFA-OIG’s Office of
Investigations determined that FHFA-OIG lacked subject matter expertise to review the
substantive merits of Employee’s allegations and sent the Employee to FHFA EEO. As a matter
of law, EEO allegations cannot be made anonymously. FHFA EEO (erroneously) refused to
allow the Employee to file her allegations of discriminatory harassment as an EEO claim. The
FHFA Director had ultimate authority over the FHFA’s EEO office and was the one person who
could assure that the Employee’s discriminatory harassment concerns were investigated. It was
for precisely this reason—the need for an investigation—that Ms. Wertheimer notified the FHFA
Director. She was aware that any EEO investigation into Employee’s allegations, which the
Employee had sought to pursue, necessarily would have required disclosure of her identity.

Second, the 1G Act vests each IG with discretion to determine whether disclosure of an
anonymous whistleblower was “unavoidable” during an investigation, a determination which
Ms. Wertheimer, as the then-FHFA IG, made. The record here shows that the Employee raised
serious claims of discriminatory harassment but, through no fault of her own, found no forum
willing to investigate those claims and her 45-day EEO limitation period to file was running out.
In order to assure the Employee’s right to have a forum in which her claim would be
investigated, it was imperative that Ms. Wertheimer alert the Director that the Employee had
filed the same allegations with the OIG; that the OIG determined that it lacked expertise to
investigate them and directed the Employee to FHFA EEO as the proper forum; and that FHFA
EEO had already declined to file her claim. Had the Director not been so informed, the likely
result would have been a complete loss of the Employee’s right to be heard on her discriminatory
harassment claim: OIG would not have investigated it and as an EEO claim her allegations may

® The Executive Summary states that Ms. Wertheimer “violated the IG Act when, on April 25, 2018, she
disclosed [the Employee’s] identity and details . . . to senior agency officials.” Exec. Sum. at 3 (emphasis
added). That statement is yet another error because it misstates the DROI’s own Investigative Findings.
The DROI actually found only that the Employee’s identity was improperly disclosed. See DROI at 20.
As we show in this submission, that identity-disclosure finding is itself erroneous. But there is absolutely
no basis for the summary accusation that details of any complaint were disclosed to anyone. The
Executive Summary’s reference to “disclosed . . . details” is completely without support.
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have been time-barred. On these facts, disclosure was simply unavoidable and it was reasonable
for Ms. Wertheimer to make exactly that determination.

Congress, in adopting Section 7 of the IG Act, vested each IG with discretion to
determine whether such a disclosure is “unavoidable.” See 5 U.S.C. App. 87((b) (“The Inspector
General shall not, after receipt of a complaint or information from an employee, disclose the
identity of the employee without the consent of the employee, unless the Inspector General
determines such disclosure is unavoidable during the course of the investigation.”) (emphasis
added). The U.S. District Court put the matter plainly in Iglesias v. USAID: “[Section] 7(b)
grants the Inspector General discretion to determine whether such disclosure is ‘unavoidable’
during [an] Inspector General’s investigation.” 2018 WL 4954148 at *11, n.12 (D.D.C. 2018).
Precisely because the statute uses the word “determines” (“Inspector General determines . . .
unavoidabl[ility”]), Ms. Wertheimer’s had total discretion to decide that disclosure was
“unavoidable.” Indeed, her discretion was so complete that it could not be reviewed even by a
court because there is no law for a court to apply in such a case. Not only were there no judicial
precedents to guide such a review (no court has ever overturned an inspector general’s exercise
of discretion to make unavoidable disclosure pursuant to section 7(b)), there is no statutory
guidance either: the IG Act identifies no factors to shape, and places no limits upon, the
discretion exercised in making an IG’s unavoidability “determin[ation].” See Drake v. FAA,
291 F.3d 59, 72 (D.C. Cir. 2002) (decision of agency representative to adjourn meeting
whenever “he determines it to be in the public interest” was committed to agency discretion by
law) (emphasis added); Claybrook v. Slater, 111 F.3d 904, 908-09 (D.C. Cir.1997) (same);
Sierra Club v. U.S. Fish and Wildlife Serv., 930 F.Supp.2d 198, 204-07 (D.D.C. 2013) (court
lacked any manageable standard to evaluate the agency’s “determin[ation]” in the exercise of its
statutory discretion).

Where, as here, there is no judicial authority to second-guess Ms. Wertheimer’s
“determin[ation],” the IC investigators (and the IC itself) have no power to do so. And even if,
contrary to fact, the IC had such a power, it would be obligated to exercise it in a lawful way,
pursuant to an abuse of discretion standard. The DROI not only failed to do this it also failed to
provide the IC with the record necessary to evaluate the issue. The DROI simply assumes what
it purports to establish—that disclosure was not “unavoidable”—and it reaches its conclusion
without any analysis or so much as a single word of factual support. It contains nothing at all
that would qualify as an explanation undergirding the conclusion that “disclosure” was not
unavoidable.

The process by which the DROI reached that conclusion was not a lawful one: no
precedent, no reasoning and no factual analysis supports it. Nor does the DROI reflect any
awareness that the unavoidability judgment was committed by Congress to the inspector
general’s discretion. In the end, the DROI’s conclusion is no more and no less than an arbitrary
pronouncement. It cannot stand.
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These Investigative Findings are defective not only for the foregoing reasons, but also
because they altogether fail to assess Ms. Wertheimer’s reliance on the advice of Agency
counsel.

1. Ms. Wertheimer Did Not Violate the 1G Act Because She Notified the FHFA
Director Upon the Advice and Direction of Agency Counsel.

Even assuming the Employee retained anonymity, and that disclosure had not in fact
been unavoidable, and that Ms. Wertheimer lacked discretion to make that judgment (all of
which are incorrect), Ms. Wertheimer still did not violate the IG Act. The FHFA-OIG Chief
Counsel, who occupied a position established by the IG Act, 5 U.S.C. App. 83(g), advised her (i)
that the Employee was no longer anonymous; (ii) that disclosure of her identity was, in any
event, unavoidable; and (iii) that she had a legal duty to notify the Director. Ms. Wertheimer
then notified the Director on the advice of FHFA-OIG counsel.®

In her April 29, 2021 interview, Ms. Wertheimer explained her basis for notifying the
Director that the Employee had made an EEO Complaint:

there was a meeting [with the Director] that that was scheduled on [Wednesday] April
25, 2018, and earlier in that week, and | don't remember if it was Monday or Tuesday
... the chief counsel of FHFA OIG came to my office and said, you have, we have
tried at FHFA to process complaint, the EEO function. Uh, they had no reason to
think they have. She has 45 days to, to file an EEO complaint. Her time is running
out.

LW Ex. 1, LW Tr. at 10. She testified that FHFA-OIG’s Chief Counsel went on to explain that
the Employee’s discrimination complaints needed to be considered by FHFA’s EEO office.

We, we are not going to deal with her complaint. Uh, the investigators have
determined it's not cognizable by us. We don't have the expertise. It is not

6 Ms. Wertheimer did not discuss the advice-of-counsel defense in her December 3, 2018 submission to
CIGIE, DROI Ex. 15, precisely because she had received the advice through what she understood to be a
privileged communication from Agency counsel. At that time, she did not believe that she could
unilaterally waive the attorney-client privilege to defend herself against a personal accusation when the
privilege belonged to her as the Inspector General in her official capacity. In April 2021, CIGIE adopted
a change to its IC Policies and Procedures eliminating the attorney-client privilege against inquiries by the
Integrity Committee (or, at least, clarifying its view that there had never been such a privilege). At that
point, Ms. Wertheimer no longer had cause for concern that discussing the Chief Counsel’s advice with
the investigators might constitute a waiver of the FHFA-OIG’s attorney-client privilege, and she therefore
testified about that advice at her April 29, 2021 interview. See LW Ex. 1, LW Tr. at 10-11.
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something, it's not in our lane what is typically said in our office. It's got to be done
in the EEO of FHFA. We tried, and she's tried. She went and filed this, or tried to file
it. She didn't file it. They wouldn't allow her to file it.

Id. He then advised in no uncertain terms that Ms. Wertheimer was obligated as head of the
FHFA-OIG to notify the Director of his duty to remove the obstacles encountered by the
Employee in attempting to file her EEO Complaint.

You have a duty under the law to tell Director Watt the problems, uh, with, with his
programs and offices. This is a big problem for the woman who has raised what it
appears, the face of a complaint or E — we hadn't seen her EEO complaint, but we
understood it was, it, it mirrored what she had given to us on March 19th about
discriminatory promotion practices. That's what her lawyer told us. So, if you take
that, the allegations, read them, they're troubling. She needs her day, and she needs
those, those allegations to be heard and investigated, and she's gonna be out of time,
and you have a duty and a responsibility to bring those to Director Watt.

Id. (emphasis added). Ms. Wertheimer did not accept this advice unquestioningly. She raised
with her Chief Counsel the very concern she is now accused of ignoring.

Now . .. | [Ms. Wertheimer] did say to [the Chief Counsel] . . . I understand she's
asked to be anonymous. What about that? And his answer to me was, it's unavoidable.
You cannot have, you can't say to Director Watt, oh, somebody has an EEO
complaint. | can't tell you who. It's serious. So, you have 700 employees. Find the
one. And [the Chief Counsel] said to me, her identity is already known at FHFA,
because she filed a complaint with EEO. She tried, and they wouldn't allow it, and
we know she's talking to people in leadership at FHFA. So, she's not anonymous
anymore about this EEO. You have to tell it. Otherwise, we'll be harming this
individual, who has, appears to have a valid complaint.

Id. at 10-11. All of this testimony is uncontested. It exculpates Ms. Wertheimer in full. And yet
the DROI never addresses it.

The DROI accuses Ms. Wertheimer of violating the IG Act notwithstanding that the
notice she provided to the FHFA Director was given on the advice of FHFA-OIG counsel. That
reliance on counsel is a complete defense to this accusation. “The advice-of-counsel defense
requires the defendant to establish four elements: he must have ‘(1) made complete disclosure to
counsel; (2) requested counsel’s advice as to the legality of the contemplated action; (3) received
advice that it was legal; and (4) relied in good faith on that advice.”” SEC v. Prince, 942
F.Supp.2d 108, 138 (D.C.D.C. 2013) (quoting SEC v. Zacharias, 569 F.3d 458, 467 (D.C. Cir.
2009)); see also United States v. Gray-Burriss, 920 F.3d 61, 66 (D.C. Cir. 2019) (defendant is
entitled to a jury instruction on the advice-of-counsel defense when he introduces evidence that
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(2) “he relied in good faith on the counsel’s advice that his course of conduct was legal,” and (2)
“he made full disclosure of all material facts to his attorney before receiving the advice at
issue.”) (quoting United States v. DeFries, 129 F.3d 1293, 1308 (D.C. Cir. 1997)).

All four elements are satisfied here. First, “complete disclosure” had been made to
FHFA-OIG’s Chief Counsel. In fact, he had gathered the relevant information himself and on
his own initiative.” There is no suggestion in the record (or elsewhere) that Ms. Wertheimer
knew anything FHFA-OIG’s Chief Counsel did not know, let alone that she concealed
something from him. All the necessary information originated with the Chief Counsel. Second,
Ms. Wertheimer “requested counsel’s advice” when he “came to [her] office” for the purpose of
explaining the problem. LW Tr. at 10. And she quite pointedly “requested counsel’s advice”
when she raised with counsel the central question presented by the accusation against her,
namely, the question of the Employee’s anonymity. Id. Third, she not only received advice that
informing the Director “was legal,” she was also advised that it was legally obligatory. FHFA-
OIG’s Chief Counsel said, “you have to tell it.” Fourth, Ms. Wertheimer relied in good faith on
that advice. That good faith is evidenced not only by her having expressly inquired about the
anonymity issue, it is also supported by her undisputed, benevolent purpose in notifying the
Director: the Employee’s EEO Complaint had made very serious accusations of discriminatory
harassment and, with the 45-day time period running short, the Employee was in serious danger
of losing her EEO rights altogether.

The DROI contains no analysis and gives no consideration at all to Ms. Wertheimer’s
advice-of-counsel defense to the accusation that she violated the statute. This omission is
inexplicable. The record is clear and there is no evidence disputing (let alone contradicting) the
facts supporting the advice-of-counsel defense. This defense, by itself, vitiates the conclusion
drawn in the DROI.

IV.  The Investigation Itself Has Been Performed in Violation of the IG Act, the
CIGIE Quality Standards for Investigation and the CIGIE Integrity Committee
Policies and Procedures.

A. The Investigators Were Unfamiliar with Key Evidentiary Material and
Consequently Failed to Make the Necessary Record or Justify the
Determination of Wrongdoing.

The IC’s Policies and Procedures (“ICP&P), in addition to mandating the use of the
CIGIE Quality Standards of Investigation (*“QSI”), require the IC to “determine whether . . .
facts within the report of investigation are proven by a preponderance of the evidence . . .”

" See DeFries, 129 F.3d at 1309 (*“So long as the primary facts which a lawyer would think pertinent are
disclosed, or the client knows the lawyer is aware of them, the predicate for an advice-of-
counsel defense is laid.”) (emphasis added).
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ICP&P at 11. In building that evidentiary record, the QSI contains a requirement of
thoroughness: “All investigations must be conducted in a diligent and complete manner.” QSI
at 8 (General Standards-Due Professional Care - Thoroughness). The QSI also contains a
requirement of Objectivity; it requires that “[e]vidence must be gathered and reported in. . . a
manner [that] includes . .. exculpatory information.” Id. (General Standards — Due Professional
Care — Objectivity) The QSI’s Qualitative Standards also include the following reporting
requirement: “Reports (oral and written) must thoroughly address all relevant aspects of the
investigation and be accurate, clear [and] complete . ...” QSI at 13 (Qualitative Standards-
Reporting). The Reporting Standard also says that “[r]eports should contain exculpatory
evidence and relevant mitigating information when discovered during any administrative
investigation.” 1d. at 14; see also QSI at 11 (“The investigator . . . also has a duty to be receptive
to evidence that is exculpatory™)

The DROI is critically defective by every one of these measures. Nowhere in the DROI
can there be found an assessment of the evidence determining that a violation has been found by
a preponderance of the evidence. The Investigative Findings contain no weighing of the
evidence and no analysis or assessment of any kind. The determination of wrongdoing is
therefore standardless—pure ipse dixit. In particular, there is no consideration of mitigating and
exculpatory evidence. These defects were an inevitable result of the IC investigators’ failure to
follow CIGIE’s own standards of thoroughness, objectivity and reporting completeness. The
IC’s investigators failed to present a complete account because they either were not provided the
necessary materials by the IC itself or because, although possessing them, they were not
acquainted with them during Ms. Wertheimer’s interview, a key juncture in the investigation.
And, in failing to abide by the requirements of the QSI, the HHS-OIG investigators also violated
the IG Act itself, which says, in mandatory language, that “[i]nvestigations . . . shall be
conducted in accordance with the most current Quality Standards for Investigations.” 5 U.S.C.
App. 8 11(d)(7)(A) (emphasis added).

To illustrate: when Ms. Wertheimer was interviewed by the IC investigator, that
investigator appeared to be completely unfamiliar with two documents at the center of the
investigation. The first is Ms. Wertheimer’s December 3, 2018 response to the original
allegations. That document was an 18-page letter from Ms. Wertheimer’s counsel to the IC,
answering the allegations point-by-point, and setting forth her defense to the accusation that she
had not breached the complaining Employee’s anonymity. DROI Ex. 15. The letter also
contained 28 exhibits with supporting factual material. When Ms. Wertheimer was interviewed
by the IC’s investigator on April 29, 2021, none of the questions posed to her reflected any
familiarity with the response and supporting materials. During the course of the interview, Ms.
Wertheimer herself made references to her counsel’s submission to the IC. Responding to those
references, the IC investigator said this: “I don’t have that document—so that’s why 1’m asking
you—to explain what it is that referring to.” The investigator then told Ms. Wertheimer that, if
she liked “[she] could read it into the record . . . but, like I [the investigator] said . . . | don’t have
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that, so | don’t know what you’re referringto....” LW Ex. 1, LW Tr. at 9-10 (emphasis
added).

In that same interview, Ms. Wertheimer was also questioned about a second, specific
formal accusation made against her (now resolved in her favor) that she had wrongfully omitted
information in herﬁ testimony before the Housei
8 When Ms. Wertheimer was asked whether she recalled testifying during her
Congressional appearance about discussions with FHFA officials, she answered by referring to
certain places in the transcript of that Congressional testimony. In response to Ms. Wertheimer’s
references, the IC investigator said, “I don’t have a transcript in front of me to refer to.” LW Ex.
1, LW Tr. at 17 (emphasis added).

To state the issue succinctly: Ms. Wertheimer had been accused of disclosing
information in violation of the IG Act and of giving misleading testimony to Congress. Yet, in
the investigative interview, the IC investigator herself, acting for the IC, said, on the record, that
she was unfamiliar with the document setting forth Ms. Wertheimer’s factual defenses and that
she had no copy either of the letter containing them or of the transcript containing the
purportedly misleading testimony.

It must be said that the IC investigator conducted the questioning in a courteous manner.
But the IC investigator’s admitted lack of familiarity with two of the case’s most important
documents (“I don’t know what you’re referring to.”) is astounding. And the investigator’s
failure to ask any questions based on these documents, indeed the failure even to have them
available during the interview (“I don’t have a transcript in front of me”), is a staggering display
of professional incompetence. It was not Ms. Wertheimer’s obligation “to read [anything] into
the record.” LW Tr. at 10. It was the job of the IC investigator to develop a complete
investigative record, including all exculpatory evidence, so as to enable the IC to “assess the
report,” 5 U.S.C. App. 811(d)(8), and determine all “ultimate issues,” ICP&P 10-C. The IC
investigator did not do that. The result is a legally and factual deficient DROI. Its defects
represent a gross failure by the 1C to fulfill the QSI requirements of thoroughness and
objectivity, as well as the duty to consider exculpatory and mitigating information.

B. The Report Flouts the Requirements of Timeliness Established by Congress
and by CIGIE’s Own Policies, Procedures and Standards.

Congress has legislated a series of deadlines for conducting CIGIE IC investigations. 5
U.S.C. App. 811(d)(5)-(8). These deadlines were specifically enacted in 2016 to require that

8 Ms. Wertheimer was notified of this accusation in an October 18, 2019 letter from CIGIE IC Chair Scott
Dahl to [{RISONEIEBIR LW Ex. 2. The February 17, 2022 Cover Letter concluded that the IC
investigator “did not find evidence to support the allegation” that Ms. Wertheimer “omit[ed] from her
testimony to Congress [a] material fact.” Cover Letter at 2.
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CIGIE IC investigations be completed in a timely manner. In this case, the CIGIE IC has
ignored these Congressional mandates and flouted the mandatory deadlines at every turn.

The IC is a creature of statute. It was created by the Inspector General Reform Act of
2008 (IG Reform Act) and provided by Congress with limited investigatory authority. For
example, the IC may investigate allegations against Inspectors General and designated members
of their staffs, but cannot investigate every member of a particular OIG. When the original IG
Act became law in 1978, Congress specified the steps the IC must take when reviewing and
investigating such allegations but set no timeframes within which the 1C would be required to
complete those steps. The legislative history of the IG Act reflects that, within ten years,
Congress had grown very concerned with the time taken by the IC to conduct and complete its
investigations.® With the passage of the Inspector General Empowerment Act of 2016 (1G
Empowerment Act), Congress imposed specific deadlines on the 1C.1° Specifically, it directed
that the IC “shall” complete each of the steps in its investigative process — review, referral and
investigation -- “not later than” a specified period of time. 5 U.S.C. App. 811(d)(4)-(8).

Congress used the word “shall” throughout the 1G Act, as amended, to direct certain
actions to be taken within fixed periods of time. As the Supreme Court has counseled, one “must
presume that a legislature says in a statute what it means and means in a statute what it says
there."!! Congress’ use of “shall” concerning the timeframes within which the IC must complete
the three steps in its investigative process!? establishes that the IC is authorized to act only
within these statutory deadlines, and not beyond. As the following chronology establishes, the
IC has failed utterly to meet these statutory deadlines.

%See, e.g., S. Rep. 114-36 (May 5, 2015) at 11 (“Where the IC does conduct its own, full investigation, it
does so without any specific deadlines. Committee Members and others have expressed concern about the
length of some IC investigations.”). The then-CIGIE Executive Chairman, Department of Justice IG
Michael Horowitz, conceded in written testimony related to the IG Empowerment Act that he was aware
of “recent questions that have been raised relating to the work of [the IC], including with respect to the
timeliness of its work and the transparency of its efforts.” Statement of Michael E. Horowitz to the U.S.
House of Representatives Committee on Oversight and Government Reform, “Inspectors General:
Independence, Access and Authority” (February 3, 2015) at 6, 1 2.

0pyb. L. 114-317, 8 3.

1 Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 253-54 (1992) ("[I]n interpreting a statute a court
should always turn first to one cardinal canon before all others. . . .[C]ourts must presume that a
legislature says in a statute what it means and means in a statute what it says there.") See also Consumer
Product Safety Commission et al. v. GTE Sylvania, Inc. et al., 447 U.S. 102, 109 (1980).

12 Congress’ incorporation of extension provisions into section 11(d) proves that it intended its
timeframes to be fixed. Had Congress intended the timeframes to be flexible, then there would have been
no reason to provide the 1C with opportunities to seek extensions—the 1C would be able to simply blow
past the deadlines without fear of losing its investigative authority.
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The IC received a complaint alleging a violation by Ms. Wertheimer of IG Act, section
7(b), on September 4, 2018.

The IC notified Ms. Wertheimer that it was initiating an investigation on October 19,
2018. Letter from Scott Dahl, Chairperson, CIGIE Integrity Committee to Laura
Wertheimer, LW Ex. 3. Pursuant to the IG Act, as amended, the IC had a statutory
obligation to conclude the investigation against Ms. Wertheimer within 150 days of
October 25, 2018, when it notified Ms. Wertheimer that it was investigating allegations
against her. Ms. Wertheimer, through counsel, responded to the allegations in writing on
December 3, 2018 and provided factual materials in support of her response. DROI Ex.
15.

The IC made its request for detailee-investigators to the HHS-OIG, pursuant to Section
11(d)(6) of the IG Act and ICP&P 8-B, on May 22, 2019 to investigate allegations
against FHFA-OIG’s Chief Counsel, not Ms. Wertheimer, and that investigation was
opened on August 28, 2019. Exec. Sum. at 1.

The IC later amended the scope of its investigation to include the allegation of
wrongdoing against Ms. Wertheimer at issue here on October 18, 2019. Id. This action
was taken 358 days after it notified Ms. Wertheimer, on October 25, 2018, that it was
investigating allegations against her, a date far beyond the statutory obligation to
conclude the investigation against Ms. Wertheimer within 150 days of October 25, 2018.

The IC’s investigators first contacted Ms. Wertheimer about obtaining her testimony on
February 22, 2021. That date was 916 days after the IC initiated this investigation and
558 days after HHS-OIG began working on it. On that date, counsel for Ms. Wertheimer
received the following email from the IC investigator handling this matter:

I am conducting an investigation on behalf of the Integrity Committee (IC) of
the Council of the Inspectors General on Integrity and Efficiency (CIGIE). |
would like to speak with your client, Federal Housing Finance Agency
Inspector General Laura Wertheimer (1G Wertheimer), in relation to the
responses 1G Wertheimer provided to the IC on December 3, 2018 via Williams
& Connolly LLP. Please advise of IG Wertheimer’s availability to meet by
close of business this Wednesday, February 24, 2021. | am available to speak
with 1G Wertheimer anytime on Thursday or Friday of this week. 1 would like
to meet with IG Wertheimer on or before Friday, February 26, 2021. If we
receive no response by you or IG Wertheimer by February 24, 2021, we will
consider the lack of response to be a denial of our request for assistance.

Email from IC Investigator [N - SRR counse! to Ms.
Wertheimer, dated February 22, 2021 (emphasis added). LW Ex. 4. And so: after sitting
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on this matter for two and a half years, the IC—with no prior notice—informed Ms.
Wertheimer that she had four days to appear for an interview and threatened to make an
adverse finding against her if she did not comply.

e Ms. Wertheimer was interviewed by the IC’s investigators in April 2021. She
cooperated completely and unreservedly, withholding no documents, asserting no
privileges and answering every question. See LW EX. 1.

e Unbeknownst to Ms. Wertheimer, the IC investigator at HHS OIG completed its
report and delivered it to the IC on August 24, 2021. Exec. Sum. at 1. The IC
received it 676 days after its investigators had commenced work on the
investigation.

e After 177 more days passed, the IC forwarded the DROI to Ms. Wertheimer on
February 17, 2022. The delivery date was nearly three and one-half years after
the IC received the original complaint in this matter; 853 days after the IC’s
investigators at HHS OIG began their work; and 202 days after Ms. Wertheimer’s
retirement (after almost seven years) from public service. Between October 25,
2018 and the February 17, 2022 date on which Ms. Wertheimer received the
DROI, 1212 days passed.

These abuses—not least the IC’s imperious demand that Ms. Wertheimer be interviewed
on four days’ notice after years of 1C inaction—speak for themselves. The IC has displayed
callous indifference to its statutory obligation to adhere to Congressionally imposed time limits.
It has also ignored its own (self-imposed) QSI requirement, which says that “investigations
should be conducted and reported in a timely manner.” QSI at 8. And it has made a mockery of
its stated rationale for imposing a timeliness requirement: “[l]t is especially critical given the
impact investigations have on the lives of individuals.” Id.

The IC has never shown the least regard for the impact of this investigation on Ms.
Wertheimer.

*hkkkkikkk

There is one final point to be made. This letter has been written with an eye on its public
release and it will be publicly released in the event the IC makes a final determination that Ms.
Wertheimer has violated the IG Act. Such a conclusion is completely unsupportable as a matter
of fact and law, and any competent legal authority, trial or appellate, would draw exactly that
conclusion. But the CIGIE IC functions as its own legislator, applying policies and standards of
its own devising, both prospectively and retroactively; as its own investigator/prosecutor, 5
U.S.C. App. 811(d)(5)-(7); and as its own final judge, 5 U.S.C. App. 811(d)(8). The result is that
CIGIE IC determinations involving presidentially appointed inspectors general are essentially
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lawless. Adding injury to injury, CIGIE releases its determinations in reports to the public (via
the relevant Congressional committees) pursuant to Section 11(d)(8) of the IG Act. The
consequence is this: when the IC errs, and it is on the verge of erring gravely here, the accused
has no means of defense, and no opportunity to supplement or correct shoddy investigative work
of the sort presented by this case.

In more than 25 years of working as a lawyer in Washington DC, | have never
encountered practices as incompetent, unprofessional, and unanswerable to law as the practices
of the CIGIE IC. Under our Constitution, no agency should have the unreviewable power to
publicly declare, without anything approximating due process, that a U.S. citizen, whether or not
a public servant, has violated the law.

If the CIGIE IC—against the weight of all the law and evidence laid out above—makes
such a final determination here, we will have been left with no choice but to respond publicly.

Sincerely,

Emmet T. Flood



LWEX. 1

CIGIE IC CASE # 971



Okay. Um, good afternoon everyone. Uh, my
name is . I am one of the assistant special
agents in charge with the Special Investigations Branch within
the Office of Inspector General, Office of Investigations, and
we are here today on Case No. _, uh, which is also
Integrity Committee Complaint Referral 971. Uh, if everyone
will, introduce themselves, please.

IG Wertheimer: I'm Laura Wertheimer, the Inspector General to
Federal Housing Finance Agency.

Other Speaker: Emmet Flood, Counsel for Ms. Wertheimer.

other Speaker: [(DNENINNISINN  O<:ice of
Counsel to the Inspector General of HHS.

Other speaker: [N
Office of Counsel to the Inspector General, HHS.

Thank you, and, um, Jjust for the record,
this interview is being recorded with the consent of all
parties. Uh, so, we just have a few questions to, um, go over,
again. As we discussed previously, um, we don't foresee going
over 2 hours, but we'll address it at that time, um, because I
know that there are other, um, engagements, Mr. Flood must have.
Um, so, I'm just gonna go straight into the questions. Um, so,
the first question is, uh, for Ms. Wertheimer, or Inspector
General Wertheimer, um, is there a formal policy or practice at
FHFA OIG with regards to keeping complainant identities a
secret?

IG Wertheimer: I am not aware whether there is or there is not.
I don't know.

Okay. Uh, as far as complainants' consent
to disclose, how 1s that, um, communicated?

IG Wertheimer: Generally? I, I don't, I can't answer that
questions, generally. I don't know. I know what's happened
here, but I can't s, I don't know.

Okay. Um, so, what occurred in this
instance, then?

IG Wertheimer: Uh, uh, as I believe the record shows, and, uh,
the events occurred 3 years ago, but we have both the testimony
I have provided and a lengthy letter from my counsel that



filed a complaint with us on or about the 19th of
March. wrote her back, or wrote her and her
counsel, I don't remember, on or about the 27th or 28th of March,
the 28th, uh, recommending that she file a complaint to the
office of FHFA. Um, the lawyer wrote us back on or about
April 4th, asking us to pursue her EEO complaint; that, that
she'd been turned away by the ****_, Um, there came a time in
late April when we were aware that she had disclosed her
complaint to FHFA, and we were aware that time was running out
on her claim, her EEO claim. She had a 45-day window, and we
were aware her complaint was known to FHFA, and it didn't appear
they were doing anything, and, so, a decision was made, uh,
well, advice was given to me by the, uh, chief counsel at FHFA,
that I should send the director **** to do your Jjob and make
sure the EEO office processed the **** [ECNENENIE ****.

Okay. And did that have, um, did, in that
complaint, were there, was there any, um, consent given to
disclose her identity?

IG Wertheimer: The March complaint that she filed with us?

Right? The, the initial complaint that she
filed.

IG Wertheimer: Not consent. She did not consent to disclose her
identity.

Yep. And, um, in cases where the, um,
complainant refuses to give consent to disclose her identity,
what is the course of action that FH, FHFA typically takes?

IG Wertheimer: I can't speak to that.

Uh, and then, in regard to complaints, how,
um, how would you be made aware, aware of complaints, um, that
come through the hotline? Are you, are you informed of them by
the, I, I'm sure you, yourself don't review them, um, but have
you come, become aware of complaints that are made through the
hotline?

IG Wertheimer: It depends on the complaint. Uh, there are many
complaints I'm not aware of.

DICNENEN: oo e -

IG Wertheimer: There -



DIONDEGIEN: - (o osoriy.

IG Wertheimer: ***x,

IG Wertheimer: Mm hmm. Um, so, uh, uh, let me give you an
example.

DIONDNGEN: o oo

IG Wertheimer: There is an allegation that - well, let me back
up. Let's talk about this complaint, and not general
complaints, but we've had hundreds of complaints.

DIONDNGEN: o oo

IG Wertheimer: I, I don't read every complaint that comes in. I
don't read a summary of every complaint that comes in, but I am

told about a complaint when it gets escalated to me by [
, or, **** or, chief

Here, -

, brought it
to my attention in early April 2019 as I explained **** witness
* Kk k% tO the ****.

counsel's office, or

Okay. So, you were, uh, made aware of this

specitic conplaint, ur, by [N

IG Wertheimer: Yes. I believe, uh, my, uh, submission to the
IC, uh, uh, walks through, uh, what he, that

**** on Page 13, um,
brought it to this, brought to my attention both that she filed
a complaint, and her lawyer, that he had written her a letter
saying you need t file with EEO, and her lawyer had written

saying that she tried to file, and she was not allowed to file
* k% %

: So, uh, is this typically how you would be
made aware of hotlines that come, um, hotlines that come to the
inspector general, of complaints?

IG Wertheimer: There's no one way I would be made aware. Uh,
um, I may not be aware of a complaint for months, if it's being
handled by a division, and then there's a hiccup, and it's
brought to my attention. I may never be aware, or I may be



aware at the very beginning. It depends on the nature of the
complaint, the specificity of the complaint, and whether the, my
deputies feel I should get involved with it.

: And, um, so, in regard to, um, FHFA
employee, , do you recall DISHOINE

IG Wertheimer: She helped me out there. I, what do you mean do
I recall her?

om, you, you do know, un, [ NENGINNNE. s

correct?

IG Wertheimer: I, I, I don't think she works there anymore, but,
I, I had not met her at the time I heard of her complaint.

DIONDNGIEN: o<y

IG Wertheimer: Before 2018.

Okay. But you are aware that she, um, was
an FH, FHFA employee?

IG Wertheimer: Yes.

Okay. Um, and, do you recall or, or is
there anything that you can tell me or that you're aware of
regarding her complaint to the FHFA OIG hotline?

IG Wertheimer: Again, I, I believe in our, in my submission to
the IC, I, I attached her hotline complaint. She had claimed as
I recall, and I want to incorporate that response and referenced
here, because it's been a while, and while I certainly refreshed
my recollection by reading my response and my testimony, uh, it
probably **** of what I knew contemporaneous to this. She had
alleged discrima, racial discrimination to promotion is my, is
my recollection. She had also had an allegation that peop,
there had been a, a number of anonymous whistleblower complaints
challenging the mission of the position, the executive position,
challenging **** saying she, people shouldn't apply for this
position, and she wanted us to investigation who was behind

those anonymous whistleblower, the **** reports of her March 19th
* Kk k%

OIGCHOIVIGON : I'm sorry. You broke up a little bit on my

end. Um, I apologize. Can you -



IG Wertheimer: Oh.

OICHOIVION : - go over the last part of what you said?

IG Wertheimer: Her complaint to us had two parts. One, so as to
have us investigate the motivation behind anonymous
whistleblowers challenge the creation of a ****, or some
executive positions to which she had applied, and one alleged
discriminatory treatment in promoting African-Americans.

Yep. And, how did you become aware of these
complaints?

IG Wertheimer: I think I testified to that previously. I think
I explained, by reference, my response that [N orought
to my attention in early April, and at the same time, he told me
he recommended that they approach FHFA EEO, because he felt we
didn't have the expertise to investigation that claim in-house
at OIG, and that **** this properly in the EEO **** agency, and
that, as my response reports, her lawyer wrote back saying we
tried to file, where it's not ****,

Okay. Um, and, when did you first become
aware of, uh, complaint?

IG Wertheimer: Okay. Respectfully, when [N orought it
to my attention in early April.

DIENENEE: Oy

IG Wertheimer: To the best of my recollection.

Okay. Um, and, were there any, um,
briefings or discussions from other officials regarding her
complaint once you were notified about it?

1G Wertheimer: Beyond [N -
DENEIEEE: -

IG Wertheimer: I believe _, was **** ywhen
he, _ made his presentation. I think, but I, that's
all I can recall.

: Okay. Um, do you recall it, whether or not
ever communicated to you or any member of your



office, um, whether or not she, uh, wanted to remain anonymous
or not?

IG Wertheimer: Well, she, I can tell you she never communicated
it tome. I can't, uh, can't speak to what communications, if
any, when she — I believe our people were dealing with her
lawyer, so, I don't know that anyone communicated directly with

Okay. $So, you're not aware that she
communicated that to anyone else, or that was communicated to
anyone?

IG Wertheimer: I am - well, uh, uh, let me be clear. I, I do
know her complaint that she asked for anonymity.

DIONDNGEN: o oo

IG Wertheimer: So, I don't want to suggest I'm not aware of
that.

Okay. But you're saying that she never
directly communicated that to you?

IG Wertheimer: I don't believe I've ever spoken to [N
uh, in this period of time.

OICHOIVION : Okay. And you're unaware of any direct

communication with other people in your office with respect to
her anonymity?

IG Wertheimer: I became aware after April of 2018 that

had written her an email asking for
permission to disclose her name, her identity. I don't believe
I knew that at the time.

_: And the, are you aware of what the, uh, her

response was?

IG Wertheimer: Uh, I -

IG Wertheimer: - I am not aware that there was a response.

DIGNENEN: o Ok



IG Wertheimer: But, you know, I, I, I, I, I don't, uh, want to,
I want to answer your questions as thoroughly as I can.

DIGNENEE: ek vou.

IG Wertheimer: You have to also bear in mind that _, on
a parallel track, was talking about her complaint with FHFA.

Um, so, you, you, you can only be anonymous if you keep yourself
anonymous. Once you come out of the, um, anonymity cloak, you
are known to people, and her complaint and her concerns were
known to FHFA. So, there was nothing really to protect in the
sense of she had made the same complaint to the EEO office, and
then to _, and then to _ in April.
Uh, so, it, it's not a **** record to suggest this anonymous
whistleblower complaint was in a, a vacuum.

OICHOIVION : Mm hmm. Okay. Um, so, I guess along those

lines, was it -

IG Wertheimer: ****, one second -

OICHOIVION : - ever, uh - are you ready? So, along those

lines, was it ever directly communicated to anyone that she, or
in your office, or anyone that you know of that she no longer
wanted her, um, her complaint to be anonymous?

IG Wertheimer: I, I think I've answered your questions about
anonymity. I -

DIGNONNEE: el -

IG Wertheimer: I, you know, you're, uh - I don't know that she
had any communication before ****_ T know her lawyer wrote us.

I know _ wrote her. I don't know that she ever

responded.

Mm hmm. So, are you also saying that you're
unaware that her initial complaint, um, requested anonymity?

IG Wertheimer: I think I've already test - uh, I'm sorry. I
think I've testified to, to that.

Other Speaker: **x*x*x,

IG Wertheimer: I am aware that she initially requested anonymity
on March 19th,



Okay. And you're not aware that at any time
she waived that right to anonymity?

IG Wertheimer: I think went to FHFA and disclosed her complaint
and talked to people about it, it was no longer anonymous.
Could you, could you just give me one second, on, one minute.

Other Speaker: Sorry.

IG Wertheimer: I'm sorry.

ENONENEE: o vorries.

IG Wertheimer: Please, proceed.

: Um, hmm, let's see. Okay, um, so, just, and
I'm, you know, that little break, just to be clear, so, although
she never said that she no longer wanted her, um, wanted to be,
uh, anonymous, um, there were other communications in which she,
uh, discussed her complaint. Is that, that's accurate?

IG Wertheimer: I, um, I think I'll just say I've explained what
I knew at the time to who she spoke to and what she spoke to
them about, and that was my understanding.

Okay. But it's, it's, so, you're not aware
that she ever explicitly gave up her right to be anonymous.

IG Wertheimer: I'm aware that she took information that she had
given us and shared it with other people at FHFA.

: Okay. Uh, did you, yourself, ever disclose
her identity as it related to her hotline complaint to FHFA
official~?

IG Wertheimer: I believe have both testified to this and
explained it in the response I've submitted, and **** submitted
on my behalf. Uh, and I think, if you take a look at the
testimony I provided, as well as, uh, it's at Pages 15 and 16, I
explain the reasons, I, what I said to Director Watt and the
reasons that I explained it to Director Watt, on April 25th., He
was there with his,

, and I was

with

there,

OICHOIVIGON : Okay. And, um, during that -



IG Wertheimer: Meeting.

IG Wertheimer: It was a meeting. We were -

DIONENGEN:  veccino.

IG Wertheimer: - in the conference room, the director's
conference room, in FHFA offices.

_' Okay. And, what, um, during that

conversation, what, uh, what, if anything, did you all discuss

avout NN

IG Wertheimer: I, I really can't be more helpful to you than
what I explained both in my testimony and in my response. Uh,
SO -

OICHOIVION : And are you referring to something? What

are you referring to?

IG Wertheimer: Well, as I referred you to Pages 15 and 16 of my
response to ****,  and I quote testimony that I've provided.
That, the, uh, I, and I don't -

_: **xx T don't have that document -

IG Wertheimer: — **x**,

OICHOIVION : - so, that's why I'm asking you to -

IG Wertheimer: I am -

: - explain, you know, what it is that you're
referring to, so, if you know -

Other Speaker: I mean, yeah, let me give you a, kind of a lawyer
to lawyer thing. Uh, what my client is, um, referring to is a
December 3, 2018 letter to Scott Dahl, uh, at the, uh, Integrity
Committee, uh, from, uh, my partner, _, um, and
that letter responds to a letter from the Integrity Committee
dated October 25, 2018. That's the document being referred to.

IG Wertheimer: And this **** you're asking, not all of them, but
any were asked by the Integrity Committee, and we gave this ****
response to ****, yh, we've explained everything, uh, that we



knew then, and, uh, things haven't changed since then. So, I
don't, I'm sorry you don't have it, but I don't know what to do
about that. I could read it to you. Would that help?

: Um, so, you could read it into the record,
um, but, like I said, I don't, I don't have that, so, I don't
know what you're referring to, and that's not -

IG Wertheimer: So **** —

: - and it's separate and apart from our
interview here today.

IG Wertheimer: Okay. Well, in the second half of April, April
2020, uh, let, let me just say, we, Director Watt and his team,
met with me and [  cvery other Wednesday. We didn't
communicate, I, I don't know what you do with, um, HHS OIG, but

we did not have informal meetings with Director Watt. We didn't
speak on the phone. I didn't catch him on the way to the
lunchroom. This is how he had one, his relationship with my

predecessor, told me the day after I arrived that this is how he
was going to run his relationships, and that is what we did, and
we met every other Wednesday, and, uh, um, there was a meeting
that was scheduled on April 25, 2018, and earlier in that week,
and I don't remember if it was Monday or Tuesday, but ****
memory, uh, the chief counsel of FHFA OIG came to my office and
said, you have, we have tried at FHFA to process

complaint, the EEO function. Uh, they had no reason to think
they have. She has 45 days to, to file an EEO complaint. Her
time is running out. We, we are not going to deal with her
complaint. Uh, the investigators have determined it's not
cognizable by us. We don't have the expertise. It is not
something, it's not in our lane what is typically said in our
office. 1It's got to be done in the EEO of FHFA. We tried, and
she's tried. She went and filed this, or tried to file it. She
didn't file it. They wouldn't allow her to file it. You have a
duty under the law to tell Director Watt the problems, uh, with,
with his programs and offices. This is a big problem for the
woman who has raised what it appears, the face of a complaint or
E - we hadn't seen her EEO complaint, but we understood it was,
it, it mirrored what she had given to us on March 19th about
discriminatory promotion practices. That's what her lawyer told
us. So, if you take that, the allegations, read them, they're
troubling. She needs her day, and she needs those, those
allegations to be heard and investigated, and she's gonna be out
of time, and you have a duty and a responsibility to bring those
to Director Watt. Uh, now, uh, I did say to him, she, I



understand she's asked to be anonymous. What about that? And
his answer to me was, it's unavoidable. You cannot have, you
can't say to Director Watt, oh, somebody has an EEO complaint.

I can't tell you who. 1It's serious. $So, you have 700
employees. Find the one. And he said to me, her identity is
already known at FHFA, because she filed a complaint with EEO.
She tried, and they wouldn't allow it, and we know she's talking
to people in leadership at FHFA. So, she's not anonymous
anymore about this EEO. You have to tell it. Otherwise, we'll
be harming this individual, who has, appears to have a valid
complaint. So, what I did ****, and that is what I explained,
a, a little more eloquently, but, uh, it is what Mr. Latkovich's
letter explains.

DICEENEE: Oy

IG Wertheimer: We wanted to protect (GHEIE- T'm sorry. I'm
sorry.

OICHOIVION : Go ahead. You wanted to protect [N -

IG Wertheimer: Yes.

OICHOIVION : And, when you say protect her, you mean?

IG Wertheimer: Protect her E, her right to have an EEO claim
* k% %

: So, um, Jjust to be clear, so, you're saying
that during the time that you, um, that you were speaking with
Mr. Watt, that (S CHEIES) identity was already known to him?
Did I understand that correctly?

IG Wertheimer: I can't say it was known to him.

DIONDNGEN: o oo

IG Wertheimer: I don't know what he knew. I knew it was known
to the EEO officer.

DIONDNGEN: o oo

IG Wertheimer: I knew it was known to _ I knew,
uh, but I can't tell you if Mr. Watt knew that she had been
rebuffed from the EEO office.



Okay. So, during the time that you would've

peen qis, diseussing, tm, discussing DODOC

complaint, would, uh, and forgive me.

IG Wertheimer: So, so, can I, I just want to take issue with the
premise of your question a little bit.

DIONDNGEN: o oo

IG Wertheimer: I, I, I never discussed _ complaint
with Director Watt.

DIONDNGEN: o<y

IG Wertheimer: Uh, so, uh, just before you went too far, I, I
* k% % %

Okay. Okay. But you never discussed her
complaint with Mr. Watt, uh, are you saying that you knew, that
he, that he knew about the complaint? He just wasn't aware of
who the complainant was?

IG Wertheimer: I don't know what Director Watt knew. What I
sald to him was what I testified to, which was she had filed a
complaint with us. The complaint had been made to the EEO
office. The EEO office refused to process it, refused to file
it.

DICNENEE: o b

IG Wertheimer: Had shown her the door. And, I, I said to him,
you need to do your job. The EEO function reports, make sure
they file her complaint.

OICHOIVIGON : Mm hmm. But without ever disclosing who she

was?

IG Wertheimer: No, I d, no, I want to be clear. I, I did say it

DIONDNGEN: o<y

IG Wertheimer: Did.

Other Speaker: Okay. Inspector General Wertheimer, were you
saying that, while her identity was a part of the conversation,
you did not discuss the underlying facts of her complaint?



IG Wertheimer: That is correct.
Other Speaker: Okay. Thank you.
IG Wertheimer: I said - that's correct.

Uh, and are you aware of, um, I mean, I, I
know you'wve discussed, uh, you know, that she filed a complaint
to the EEO office, um, but as far as her, uh, complaint with the
0IG, are you aware that she ever gave consent to disclose her
identity outside of the 0IG?

IG Wertheimer: I think I've answered that question.

Well, um, I know, uh, I know that, you know,
we've just discussed that she made complaints outside of the
0IG, but her complaints to the 0IG, right, which was, um, which,
under which she has the right to have her, um, identity, um, you
know, kept private, did she ever give the 0OIG consent to, I, to,
um, to disclose her identity to anyone, despite the fact that
she may have spoken to other areas about, you know, her
complaints, did she specifically give that, um, permission or
consent to anyone within the OIG?

IG Wertheimer: So, I don't, I've got to take issue, I'm sorry,
with the, with your, the premise of your question. I don't
think it's an absolutely bar on an IG that if someone comes in,
files a complaint, and says I want to be anonymous, that the IG
can never disclose that absent consent from the complaint. I
don't **** the statute.

DIONDNGEN: o oo

IG Wertheimer: Uh, so, if you want to direct me to the statute
or the part of the statute where it says you may never disclose
the identity absent the ****, express consent from the
complainant, I would like to see that, but I don't think that's
a ****_ and there are other parts of the statute that impose
duties and responsibilities on **** to **** the head of an
agency of problems, ****, texts, programs and operations. Um,
**** here we had a situation where her identity was no longer a
secret. So, you can't, you can't put, the cloak of anonymity
has been lifted. Um, you know, it's no longer the Harry Potter
invisibility cloak.



Uh, I, I think I'1l, I'll let, um, one of my
**** attorneys, uh, g, um, you know, go a little further into
that, but I do believe that, um, it's her right, you know, that,
uh, anonymity is, is, is, within her discretion, right? So, if
one of, um, if, _ you could, um, I guess chime in
regarding -

Other Speaker: Mm hmm.

EEONENGEE: - n chis question.

Other Speaker: I'm sorry, Mr. Flood, were you about to say
something?

Other Speaker: Yeah, what I'm about to say is, um, whether
someone has a right or not, is a legal question, okay? And, um,
I understood this to be a factual interview, and, of course, my
client can give her understanding of things, um, and, and, but
the law is the law, in, in all its clarity and ambiguity. Um,
and, so, I just hope there aren't questions in which my client
is asked to opine about legal matters or in which she's asked to
accept a characterization of the law that may be, you know,
true, false, or debatable. So, that's, that's what I was about
to say.

Other Speaker: Okay. Well, with that in mind, _ um, shall
we carry on to the next section of our questions?

Okay. Um, let's see. Moving right along,
um, uh, um, Inspector General Wertheimer, are you aware of
anyone else, uh, within or on the FHFA 0OIG staff, uh, who
disclosed [(ISNEIIS) identity to other FHFA officials?

IG Wertheimer: Um, I am aware, and it's fair to say the response
to which you, uh, do not have, have not been given access to,
uh, on Pages 13 and 14, discusses a disclosure that was made by,

um, uh, Mr. Depasquale, the chief counsel to , who
is at FHFA.

DIENENEE: Oy

IG Wertheimer: Now, in that disclosure, well, why don't you ask
a question and I'll -

OIGCHOIVION : Mm hmm. How did you become aware?

IG Wertheimer: He told me.



Okay. And what exac, uh, what did he
explain to you about the disclosure?

IG Wertheimer: What he said to me was, look, we need to get FHFA
to process this EEO complaint. And, **** [N zrch 19t

complaint doesn't mention the EEO. There is no mention about
going to the EEO, filing an EEO complaint. It, it, there are
allegations of discriminatory promotion practices. It's only

her lawyer who writes back and says on April 4th, she's been to
the EEO. They won't allow her to file a complaint. And, uh,
so, Depasquale, uh, reviewed the law, having talked to

****% that he, it is permissible for him to speak
with **** to say we have a problem. Your EEO function will not

process a complaint that (S SIS tricd to file. Please

fix it. Make it right.

Okay. Um, and, when did that conversation
that you just referred to, when did that happen? Do you recall?

IG Wertheimer: Huh, uh, the letter indicates that it happened on
or about April 11th, 2018. Um, yeah.

All right. And, do, do you recall, um,

testifying before Congress in [N -018>

IG Wertheimer: Yep.

: And during that time, did you testify about
anonymous complaint before Congress?

IG Wertheimer: I responded to gquestions.

DIENENEE: ¢ sorny?

IG Wertheimer: I responded to questions I was asked.

_: Okay. And do you recall what, um, what some

of your testimony was in response to questions asked by
Congress?

IG Wertheimer: I've reviewed the transcript in preparing for
this interview. So, i1f you want to direct my attention to a
particular page and line, I would be happy to **** questions.



: Um, let's see. Do, let's see. Do you
recall being asked, um, about providing information to, um,

Director Watt regarding G complaint.

IG Wertheimer: Can you give me a page and line, please? ***x*x?

Other Speaker: Uh, ****, I think, uh, _ is just
asking generally if you recall testifying about that and
responding to gquestions to questions from Congress about that.

IG Wertheimer: As I explained, I have reviewed my transcript
response in preparation for this interview, and, yes, I was
asked questions. Yes, I answered gquestions. Uh, there were a
number of gquestions asked about my conversation with

Director Watt.

Other Speaker: ****,
IG Wertheimer: By different representatives.

Okay. Do you remember that, um, discussing
that specifically during your testimony at all?

IG Wertheimer: Well, short of, I, huh. I have refreshed my
recollection. So, I know what's on the written page.

Mm hmm. Okay, so, regarding, um, regarding,
um, uh, being asked about information, um, about leaked
information about _ com, complaint to Director Watt,
do you recall testifying about that?

IG Wertheimer: Leaked information? I don't, I don't recall that
any information was leaked, but, again, if they asked me, and I

answered the question, direct me to a page and line. I will be

happy to look at it.

OICHOIVIGON : Okay. I don't have that information. Um -

IG Wertheimer: Yes, but I'm not aware that any th, information
was leaked.

OICHOIVION : Um, and do you recall during your testimony,

um, questioning, um, regarding the information, uh, about
BB complaint being disclosed to Mr. Watt?

IG Wertheimer: I don't believe I disclosed information in the
complaint to Director Watt. I disclosed she had filed a



complaint. I do not believe I went through what was in her
complaint to Director Watt.

Okay. Uh, do you recall during your
Congressional testimony whether or not you mentioned that you
had any discussions with FHFA officials about [N
complaint to the OIG?

IG Wertheimer: I, I, I don't, uh, mean to be disrespectful, but
if you want to give me a page and a line, I will be happy to
talk about it, this is a lengthy transcript. Uh, I know, for
example, that at the beginning, Page 76, Line 1773, I say, I me,
I explain I meet with Director Watt on a scheduled basis with
those in IG, and Director Watt attends those with two members of
his senior staff. That is the only time I've met with

Director Watt. Subsequently, when I am discussing what I said
to Director Watt, I explain on Page 110, Lines 2618 forward,
that I had a discussion with Director Watt at one of these
meetings. Now, if you're asking me did I say at the time that
other people were in the meeting, not at that page, but I have
previously qualified I only met with, with people **** of his
staff at **** IG.

Uh, Jjust, uh, just to be clear, the, we're
just que, I'm asking questions about your recollection about,
um, what, what has occurred. I don't have a transcript in front
of me to refer to. I don't have that information. Um, you
know, this is me just asking questions, uh, about this
investigation to, um, you know, try to, to get as much
information as we can about what occurred during the, um, so, I
just want to, you know, let, just let you know , know that.

Um -

Other Speaker: Um, ****,  um, we appreciate. Can we have
30 seconds off the record now?

DIERDNEN: e

Other Speaker: Thank you, we're back.

Thank you. So, um, just going back to, I
guess, uh, my last gquestion. I know you were referring to
information in, um, a transcript that you were reading. Um, um,
so, again, during your Congressional testimony, did you mention
whether you had any discussions with FHA officials about

RIS cormplaint to the OIG?



IG Wertheimer: I don't recall.

DIENDEGEN: ¢ orrv

IG Wertheimer: I don't, short of re, reviewing the transcript,
if you like, I don't have an independent recollection.

Okay. Um, and, so, uh, you wouldn't be able
to explain what exactly you, um, told Congress, uh, those
discussions, if you had any?

IG Wertheimer: Well, I know I, I testified. I, I explained that
I do remember testifying.

DICEENEE: Oy

IG Wertheimer: So -

And, so, can you, uh, tell us what you said
to the Congressional members about those discussions?

IG Wertheimer: I, uh, I, I would think, it's best for us to

* Kk kK

: Okay. Um, were there any discussions that
you've had with FHA, FHFA officials that were omitted from the
testimony you provided to Congress?

IG Wertheimer: That I personally had?

OICHOIVION : Yes. That you had with FHFA officials.

IG Wertheimer: In, in the April timeframe?

: Uh, any discussions regarding, um,
complaint to the 0IG?

IG Wertheimer: I'm not aware of any discussions that I had with
anyone besides Director Watt and his ****,

Okay. Uh, did you mention to any Conres,
Congressional members, um, any discussions your staff may have
had with FHFA officials about [(EEIEE) corprlaint?

IG Wertheimer: I don't know that there were any discussions

about (GBS corrlaint with FHFA officials.



OIGCHOIVION : Yep. Uh, did you mention to any

congressional members discussions that Mr. Depasquale had with

FHFA officials about G complaint?

IG Wertheimer: So, uh, the answer is, Mr. Depasquale, to the
best of my knowledge, never discussed [ SIS whistleblower
complaint with any FHFA officials. So, there, I had nothing to
disclose at that point.

DIENENEE: Oy

Other Speaker: Inspector General Wertheimer, to be clear, when
we use the phrase EEO complaint, are we collectively referring
to her whistleblower complaint to the OIG hotline that OIG found
was outside of its lane that was better directed to EEO?

IG Wertheimer: It was not framed as an EEO complaint. It was a
complaint about discriminatory practices in promotions. I don't
be, uh, I do not believe it referenced EEO. I did not know
about her dealings with EEO from her ****_ So, when you ask

questions about her complaint, that's her whistleblower
complaint. It doesn't mention the EEO.

Other Speaker: And when you say the EEO, is that a complaint
that still came through the hotline?

IG Wertheimer: No. Not to my knowledge. That's an EEO
complaint that [N took to FHFA's EEO office. Now, if
they look the same, I don't know, because I don't, didn't see
her EEO complaint.

Other Speaker: And your office became aware that EEO was not
investigating her EEO complaint how?

IG Wertheimer: Her law, her lawyer wrote us a letter on April 4th
saying gone to the EEO office. Tried to file a complaint. They
have discriminatory hiring practices, and they have refused to
allow us to file a complaint.

Other Speaker: So, when Mr. Depasquale spoke to, uh,
I - os discussing strictly the EEO
complaint -

IG Wertheimer: Correct.

Other Speaker: - but did not mention any anonymous complaint
that came through the OIG hotline?



IG Wertheimer: Correct. That is what he reported to me.
Other Speaker: Thank you.

: Um, I think you may have touched on this in
one of my last questions, but, uh, in regard to, um, information
about _ complaint, uh, or discussions with

Mr. Depasquale regarding (BSOS corlzint, is
there any reason why that information was not included in your
tes, Congressional testimony?

IG Wertheimer: So, I think I answered that. Mr. Depasquale did

not discuss - to the best, I wasn't at the meeting with

Mr. Depasquale and [SNEIR- So, 2ll T know is what

Mr. Depasquale told me. What he said was I only spoke with
about the failure to process her EEO complaint and

asked him to make sure to allow her to file it. Therefore, it

wasn't about her anonymous whistleblower. He didn't raise that

with _, he told me -
DISNONEEN: v o

IG Wertheimer: - so, the discussion with Congress did not touch
on that that subject was not **** up for discussion. It never

* Kk kK

Okay. Do you believe that, um, including
that additional information, um, that you just discussed would
have, um, would have possible made your testimony more complete
regarding your conversations regarding FHA, FHFA OIG and the
complaint as to not, ananonimity - excuse me - anonymity, uh,
that was being discussed in your testimony to Congress?

Other Speaker: Uh, if I may, more complete than what? I mean,
if, if, if there's a question she was asked that, in fairness,
ought to have elicited that specific detail, we would be
grateful if you would point us to it, but, to it, but complete
**+**x  complete is a relative term, and, and there's nothing,
just, respectfully in the question, or in the line of
gquestioning that gives a sense of what complete is relative to.

If counsel wants to elaborate anything on
that?

Other Speaker: Sure. I think as we have previously
communicated, OIG is asking as, uh, neutral fact finders as part



of this investigation on behalf of the Integrity Committee, and
that questions would be best directed to the Integrity
Committee. Uh, since they are not a part of this call, um, are
you saying that you would not like to respond to that question,
Inspector General Wertheimer or Mr. Flood?

Other Speaker: No, I don't think I said that at all. I just
said that it's, it's inherently extremely, uh, ambiguous
question, and would illicit at best an ambiguous answer. Please
do your best to answer that question.

IG Wertheimer: My understanding of the question that is being
asked by Representative Waters and others was about who told the
**x%% who told anyone **** that she had filed a whistleblower
complaint with the OIG. I, I, I was the one who told, and I
owned that. I explained why. You may not agree with me. You
may, whatever the differences we have, I thought I, I believed
then, now, this is as **** as I could be. I gave all that
information. Mr. Depasquale never disclosed to

_ had filed a whistleblower. So, I, I didn't see those
questions as asking that information. So, so no. I didn't
think, I thought I answered them fairly then. I did review the
transcript. Mr. Depasquale reviewed the transcript. He never
suggested to me that I had left something out.

OICHOIVION : Okay. Um, counsel, do you have any other

questions, um, for Inspector General Wertheimer?

Other Speaker: Inspector General Wertheimer, thank you for your
time today, and thank you, Mr. Flood. Uh, Inspector General, is
there any questions that we haven't asked or any information
that you haven't already provided, uh, today in our conversation
that you would like to include?

Other Speaker: Um, that's two parts. Is there anything she
would like to include? The answer to that is no. Um, 1is there
any information, um, uh, that - of course, you haven't asked her
for **** she provide, the, she will, as she has done from the
beginning to answer a specific question, um, but, there is
nothing of a global undefined amorphous nature that she intends
to, to, uh, add to, uh, today's record.

DIGEENEE:  o«-v. v, DEGNBEEE: vy, oy nores

Other Speaker: I, um, I apologize. Inspector General
Wertheimer, could you just respond for the record that the
answer to those gquestions was no, as Mr. Flood just did?



Other Speaker: **x*x,
IG Wertheimer: Um, ****,

Other Speaker: Thank you.

1G Wertheimer: Uh, (NG 2nyvthing from you?
Other Speaker: I have no further questions. Thank you.

Other Speaker: **x*x*x,

_: Um, well, that concludes our, uh, interview

today. Um, Inspector General Wertheimer, thank you so much for
taking time to meet with us today. I know things have been a
little crazy in your schedule. Uh, Mr. Flood, thank you, also,
for coordinating and, um, and getting this interview scheduled.
We appreciate your time, and, um, your efforts. Um, if -

Other Speaker: Yes.

OICHOIVION : - you have anything else for us?

Other Speaker: Yeah. I do. Uh, thank you, and, I just want to
say we appreciate the professionalism in conducting the
interview. It doesn't always work that way. We're always
critical ****, So, thank you.

OICHOIVION : Well, thank you for that. We appreciate,

again, your time, and, um, if there are any questions you have
for us in the future, please, uh, you know, reach out. Um, and,
um, you all have a great afternoon.

Other Speaker: Thank you. Goodbye.

EESNENGEE: ook vou. Bye bye.
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Integrity Committee
Council of the Inspectors General on Integrity and Efficiency
1717 H Street, NW, Suite 825, Washiagton, DC 20006 « Integrity-Complaint@cigie. gov

——

October 18, 2019

Via Email

Honorable Laurs Wertheimer
Inspector Generzl

Office of Inspector Genoral

Federal Huusmi Finance .*\icncy

Integnity Committee Casc 971: Notification of Investigation

Dear Inspector General Wentheimer:

The Integrity Committee (1C) of the Council of the Inspectors General on Integrity and
Efficiency (CIGIE) is charged with receiving, reviewing, and investigating, where appropriste,
allegations of misconduct made against Inspectors General (1G) and designated members of an
1(s staff. The IC rakes action on allegations of wrongdoing that involve abuse of authority in
the exercise of official duties or while acting under color of office; substantial misconduct, such
as gross mismanngement, gross wiste of funds, or 8 substantial violation of law, rule, or
regulation; or conduct that undermines the independence or integrity reasonably expected of such
persons. In addition to determining whether a complaint falls within its authority and meets the
threshold for investigution, the 1C also determines whether, given the totality of the
circumstances surrounding the complaint, further action is warmanted,

On September 4, 2018, the 1C reccived a complaint alleging that you engaged in
substantial misconduct. Based on jis thorough review of the complaint, the supporting
documeniation, and your response, the IC has determined to mitiate an investigation into this
matter, Specifically. the IC will investigate:

1) Whether vou violated section 7(b) of the Inspector General Act of 1978, as amended,
when you disclosed identity and details about her anonymous complaint
to senior agency officials without her consent

The Irdegniy Commatee o composed of Sue Tnapecsoes CGencow sod sxcculives Bom G Foderal Durcau of Tovatiabon and e Offce
of Gosgrmessast Gthics Fot mote seformstion, plosse visd Inlw & vy JE00L Sov @ is ooy Snhos it <oment |l
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2) Whether, on — vou engaged in conduct undemmining the integrity
reasonably expected of an 1G by omitting from your testimony to Congress the
material fact that the Counsel to the 1G, Mr. Leonard DePasquale, had disclosed [JJJ]

identity, without her consent, to FHFA's two weeks prior to
your disclosure of her identity to the FHFA Director.

Pleuse be aware, additional sllegations may be investigated if they become known during
the course of the investigation into this matter, At the reqoest of the 1C, the U.S. Department of
Health and Human Services (HHS) Office of Inspector General (O1G) has been assigned to lead
the investigation and prepare a draft Report of Investigation (RO, An investigator from the
HHS OIG may contact you for an interview regarding this matter,

Upon completion of its investigation, HHS O1G will provide the draft ROI to the 1C.
You will have the opportunity 1o comment on the draft ROL, including s transeript or summary
memorandum of your interview, prioe to final consideration of the ROI by the I1C. You may
submit additional statements or documents to the 1C for its consideration, as long as the
documents are not unpecessanly voluminos

The final ROI, along with the findmgs, conclusions, and recommendations of the 1C, if
applicable, will be forwarded to the CIGIE Chairperson, the CIGIE Executive Chairperson, the
FHFA Director, the President, and to the relevant congressional committees #s required by the
fnspector General Act, S USC App 3 Section 1] (dN8)(A). You will be notified in writing when
the 1C completes its review of the compluint and the RO, as well as when the JC forwards the
ROI to the above individuals for roview.

IT you have questions regarding this mater, please contact the 1C at: Attention: integrity
Commintee, CIGIE, 1717 H Street, NW, Suite 825, Washington, DC 20006., or by email to;

Integrity-WG@cige.gov.

Finally, please take appropriate action to prevent retaliation, the perception of retaliation
or other prohibited personnel practices from being taken against an individual based on the
individual's cooperation in the IC Chairperson's investigation.

Sincercly,

Scott Dahl
Chairperson
Integrity Conmittee

ce: Joanne Chiedi
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Integrity Committee
Council of the Inspectors General on Integrity and Efficiency
PP 1717 1 Strcet, NW, Suite 825, Washington, DC 20006 « Integrity-Complaint@eigie.gov

October 25, 2018

Via Email
Laura Wertheimer
Inspector General

CICNDIGE

Integrity Committee Case 971: Request for Response
Desr Inspector General Wertheimer:

The Integrity Committee (IC) of the Council of the lnspectors General on Inlegrity and
Efficiency (CIGIE) is charged with receiving, reviewing, and investigating, where appropuiate,
allegations of misconduct made against Inspectors Geneml (JG) and dosignated members of an
IG's staff. The IC takes action on allegations of wrongdaing that involve abuse of authurity
the exerciseof official duties or while acting under color of office; substantial misconduct, sach
as gross mismanagement, gross weste of fimds, or a substuntial violstion of law, rale, or
regulation; or conduct that undermines the independence or integrity reasonably expected of such

PErSons.

The IC accepted for review the following complunt alieging wrongdoing on your part.
Specifically, it is alleged you:

1) Abused your suthority when you refused to investigate H allegations of
wrongdoing against the Director of tho Federal Housing Fmance Agency (FHFA) and the
misuse of the OIG hotline and you contributed to the FHFA Dircctor’s
discriminatory hzmmm:f?ﬁby initiating investigations into her instead.

Director when you recommended FHFA withhold a promotion until
coopersted with requests for information in an unrelated matter, and whea you attempted
to immlidat::vﬁ through the issuance of subpoenas and demands for her

personal property.

2) Retaliated sgainst [ ¢o< o ber disclosure of wrangdoiug bi you and the FHFA

The Mtepray Usamittte (s composed of e ropeeion Genesl pod exuiives ko the Fadared Barcy of fovertipation esd te Offico of
Grovemment Etsice For raont infurmation, please vind hips /e igntl genfiontastimeeray-0.




1022572018

Page 2

3) Committed suhstantial miscondoct when you ignored request for ananyrmity
and disclosed her identity without her consent, in vio section 7(b) of the 1G Act.

4) Engaged in conduct that undermines the independence and int reasonable expected
of a covered person when you provided information sbout investigation,
including her anonynious complaint, to senior agency offics you decided to
investi@te* ERO allegations, despite being a named party to the complsint,
and in spite o A referring that complaint to an independent agency for investigation

to avoid conflicts of interest,

The IC requests your response to these allegations within 20 days of receipt of this letter,
Please note this is your opportunity to fully address the issues and provide any supportiog
documents prior (o the [C deliberation. In your respunse, please inclode the answers to the
following questions:

1) Did you or your office choose not investigate allegations of wrongdaing
against the FHFA Director and the misuse of 7 1f so, why? What was
your role in this decision?

2) Did you or your office mitinte an OIG investigation into If so, how many
investigations? What were the allegations? What was the outco What was your role
in these decisions?

3) Did you or someope in your office disclose identity? If so, who made the

i To whom was it made? When you or your office know
had requested to remain snonymous? Did you or your office request
permission prior to disclosure? Ifnot, why?

4) Didyouoryomomcehnvcunyinvolvununinlhcdaddonwwithholm
promotion? 1f 50, what was the involvement and why? What was your role in sdvising
management?

5) Under which investigation did your office issue IG subpocnas to and what
was the general justification for the use of subpoenss served on an employce
s How many subpoenas were issued and what was the specific justification for each
m '
b.

T
provide an explanation for non-complisnce? Did she request addittonal tune to

comply? Did you grant that time? If not, why?

¢. Could you have obtained the requested information/documents from another
source (i.e., the independent agency conducting the EEO investigation)? If so, did
you or your office make that request?

d. What was the timing between the issuance of the subpocos and when you filed for
enforcement? Did you consider filing the enforcement under seal? I not, why?
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I s0, why did that not ocony?
6) Bave you or someone in your office ever provided information about

allegations or investigation 1o senior agency officials, including the rector? If
0, why? What was your role? Did the agency official request the information?

You may submit your response and any questions you bave regarding this request in writing
to: email: Integrity-WG@CIGIE.GOV, or mailing address: Attention Integrity Commitiee,
CIGIE, 1717 H Street, NW, Suite 825, Washington, DC 20006.

Sincerely,

Scott Dahl
Chairperson
Integrity Committee
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From:
Sent: Monday, Februaary 22, 2021 5:05 PM
To
Ce:

Subject: U.S. Department of Health and Human Services Request for Assistance

Good aftermoon _

By way of virtunl introduct:ion, my name is—. I work as & criminal investigator for the U.S. Department of
Health and Human Services (HHS), Office of Inspector General (O1G), Office of lovestigations (Ol), Special

Investigations Branch

I am conducting an investigation on belialfl of the Integrity Committee (IC) of the Council of the Inspectors General en
Integrity and Efficiency (CIGIE). 1 would like 1o speak with your client, Federal Housing Finance Agency Inspector
General Laurs Wertheimer (1G Wertheimer), in relation to the respoases [G Wertheimer provided to the 1C on December
3, 2018 via Williams & Connolly LLP. Please advise of 1G Wertheimer's availability 1o meet by close of business this
Wednesduy, Februury 24, 2021, 1 am available to speak wath 1G Wertheimer anytime on Thursday or Friday of this
week. | would like 1o meet with 1G Wertheimer on or before Friday, February 26, 2021, 1f we recetve no response by
vou or I1G Wertheimer by February 24, 2021, wo will consider the lack of response to be a denial of our request for

asststance

This request is musde for health oversight and/or law enforcement purposes and in connection with an official mvestigation
being condocted by the HHS OIG. Any unauthorized disclosure of this request conld jeopardize or impede the OIG™s
investigation. Ag such, you are instructed not to discuss with or disclose the existence of this request W anyone, including
other persons within your office, department, agency, other HHS offices, departments or agencies, inless nocessary to
complete this request or without first obtaiming permission from the requesting Special Agent.

Special Investigations Branch and
the Inspector General - is providing

O1he of Counsel 1o
ranch on thus matter.

legal support to the Special Investigations
| appreciate your assisiance concenmng this request

Kind regards,



fnspecton
HHSOIG/O!
Special Investigations Branch
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Kevin H, Wmrers
Chatrperson

Integnty Comumittee

¢/o Integnty-WG@agicgov

Re: Response to Integrity Comwritee Conncrl of the Inspectors General on Integnity and Fifficiency (CIGIE.) Report
of Investigation 971

Drear Charperson Winters:

Please accept this carrespondence as our client’s respanse to the Integnity Commuittee Council
of the Inspectors General on Integnty and Efficiency (CIGIE) Report of Invesugaton (ROI) dated
February 17, 2022, We ask that you resaind the deaft finding against Mr. Parker for three reasons: 1)
the IC lacks statutory authonty to issue # finding of wrongdoing against Mr. Parker because he 1s not
a covered individual; 2) Mr. Parker did not fail to cooperate because neither the IC nor its investigator
provided Mr. Parker with the informanon that would have permatted him to do so; and 3) the 1C Iacks
statutory authorty to issue a finding of wrongdoing against Mr. Parker becanse its investgation s
unumely, Most immportantly, and as the record demonstrates, Mr. Parker’s actions at every step in this
investigation were reasonable and undertaken putsuant to the advice of the FHEFA-OIG's Office of
Counsel (Agency counsel), with whom he 15 obligated to consult.

I. Statement of Facts

On Apnl 14, 2020, laspector General (1G) Lauta Werthamer mformed Mr. Parker that she
was delegating 10 him her authonity to respond to a request for information (RFT) from the CIGIE
IC in connection with Case No. 971.' By its terms, 1G Wertheimer's delegation was specific and self-
limiting. Mr. Parker was authonzed only “to recerve, review—and as [he] deem|s] necessary and
appropriate—respond on behalf of FHFA-OIG to ull requests for informaton from the HHS OIG
and/ar the CIGIE IC, mcluding requests for interviews, regarding CIGIE ICC 971" At the ume,
and throughout the entire relevant peniod, Mr. Parker served as the Acung Deputy 1G-Investiganons,
He was never appointed the Acung Inspector General of the FHEA; IG Werthamer remained the
laspector General. Mr. Padker was not involved in the matter under investigason mn Case No. 9710

! The request was made on March 30, 2020, by the 1C investigator, an Inspector from the OIG of the Depanment of

Heslth and Human Setvices (Beremafies, "the [Cy mrvestigator™)

£See 1G Werthetmet's Recusal snd Deleganon dated Apsl 14, 2020

YIC Case No, 971 wux an mveatigation mto three aliegations agaunat [G Wenhamer and OIG Cheef Coanscl Leonard §
DePasquale ansing out of thete allegedly wrongful disclosure of 3 whistleblower's ideatity 10 FHEA offiasls Me. Purker
was not nvolved s this mattes




Letter to Chauperson Winters
Apnl 14, 2022
Page 2 of 15

Mr. Parker Obtains Adwice from Agemcy Cownsel

Mr. Parker determined that his first task was to understand the legal authonnies under which
he would perform his dutics as the 1G’s delegee. Therefore, on Apnl 15, 2020, Mr. Parker contacted
FHFA-OIG informed Mr. Parker that he would
receive legal advice from FHFA-OIG's Office of Counsel (FHFA-QC) in tesponding to the 1Cs
March 30, 2020, RFL' As demonstrated below, Mr. Parker consulted with [l ez cding each
of his mreractions with the IC and s invesugator,

The NPI Regulation

Poor to the 1G's delegation of authonty to Mr. Parker, FHFA-OC had represented FHEFA-
OIG w the IC. In doing so, FHFA-OC had asserted that FHFA's Nonpublic Information Regulation,
12 CFR Part 1214 (the NP1 regulation) * applies to information sought by the 1C#

By its terms, the NPl regulation covers information “created by, obtained by, or
commurucated to [the] employvee in connection with the performance of official duties[)" It
“imposes a broad-based prohibition against unauthonzed disclosure of any non-public mformation,”
* and it makes wrongful disclosure of NP1 punishable by cnmunal prosecution and administeative
sanctions.” The NPI regulation has the force and effect of federal law™, and by its terms, it applies to
Mr. Parker, an Agency employee.” The NP regulation contains an exception for “Law Enforcement
Proceedings.” Based upon his consultation with FHFA-OC, Mr. Parker understood that this

* Chicf Counsel DePasquale, 2 subyect of Case No. 971, recused lamself from further dealing wath the 1C's Masch 30,

2020, RFL. Therefore, Ms. Parker reccived advice ﬁmF B - eovied in
this regard by other career sttameys m the OIG’s Office of Counsel

' FHEA's NPI regulation can be found at 12 CFR Pan 1214,

* Sor Lettee o 1€ Chatrperson Scott Dahl from Ol(-— dated Uebraary 5, 2019, at p3,

nd (“As statedd in our Jetrer 1o the IC dared June 21, 2018, section 1214(d) of FHIFA'S non: public information regulation.
provides that FHEA retains ull prvilege claima for oon-publc information | inchxbing . .. stiamer chient work

PW' ")

T12CFR §l2141

ST §1204200)

Y12 CFR £1214.3{(c), “Any person that ducloses or uses confidennal mpervisory mformanon exceps as authoruzed

undes thay part may be subject 1o the penalnes provided m 18 US,C. 641 (Public money, propesty, oc records) and other

applcable bros In sddinon [FHFA)] employees mmay be subject to sppropeite admamstrative, enforcement, or

W The NP1 m promulgated m accordance wich the notice-and .comment provisions of the Adminmtranve
Procedure Act (APA) 3 US.C. §5 551<359. The Supreme Coust has held that regulations so promulgated, such
FHFA" NP1 regulsnon, have the torce of law. See Py v, Mortg. Bawdery Ass'n, 135 8. Co. 1199, 1203 (2015) ("Rules
sssued through the notice and comment process are often referved to as legaslative rules’ becanse they have the force
and effect of luw. .." (anng Chryskr Corp, . Brows, 441 U.S. 281, 302.03 (1979) (iaternal quotation murks omatted))), See
wlio Chryrler Carp, 441 S ar 295 ("It has been established in s vancty of contexts that propedy promulgated,
substantive agency tegulanons have the "force and effect of taw ™),

11 By s express texms, the NP1 eegulanon spplies vo all FHFA OIG employees 12 CFR § 12141
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covered by that regulation. As it applies to your request, the regulation precludes me
from releasing NPI to you unless doing so is required under the IG Act. That, in turn,
requires me to determine whether your investigation into Case No. 971 1s authorized
under Section 11(d) thereof. I explained my reasons for believing it is not in my
aforementioned correspondence, so I won’t restate them here.

I have asked three times for certain factual information with which to determine
whether your investigation is still authorized under the IG Act. To date, I have not
received anything from you. I hope you’ll send it soon.?

The IC’s investigator did not respond.

On June 5, 2020, in your capacity as the new IC Chairperson, you sent Mr. Parker yet another
letter reiterating the same request for information without addressing the issue Mr. Parker had
repeatedly raised. You stated:

As you are aware, the IC previously requested that the Federal Housing Finance
Agency Office of Inspector General (FHFA OIG) provide information relevant to
this investigation. Presumably based on your direction, the FHFA OIG has yet to
comply. To be clear, we view you as the decision-maker on this matter, and therefore
subject to IC jurisdiction. On May 5, 2020, you advised IC investigators that Inspector
General (IG) Wertheimer has recused herself from this matter and that you had been
authorized by the IG to respond to requests from the IC. Accordingly, we construe
you to be acting in the role of the FHFA IG for purposes of this investigation. Insofar
as you are serving in this acting capacity, you are subject to IC oversight. See Integrity
Committee Policies and Procedures § 2(D).

The IC expects your compliance, or unequivocal commitment to do so, by close of
business, June 9, 2020. Accordingly, if such unequivocal confirmation is not received
by close of business on that date, your course of conduct in this matter will be assessed
for wrongdoing under the Integrity Committee Policies and Procedures. As the IC
has not been specifically advised that [redacted] FHFA OIG [SiSHEINIESH
I |25 been recused from this matter, we are providing a courtesy copy of this
letter for her consideration.?

You did not address any of the concerns Mr. Parker raised on behalf of OIG in any of his previous
correspondence with the IC and its investigator.

28 Ex. 30.
2 Ex. 37.
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IV.  The IC Lacks Statutory Authotity to Issue a Finding of Wrongdoing Against Mr.
Parker Because its Investigation is Untimely

We note that the IC has refused to address our concern that it lacks authority to issue a finding
against Mr. Parker because the investigation as it pertains to him is untimely.” As explained at length
in the foregoing communications, the timelines in Section 11 of the IG Act are jurisdictional, and
actions taken in excess of them are unauthorized.

The IC stated that on August 31, 2020, it expanded the scope of its investigation to include
Mr. Parker’s conduct. The date of the original complaint is unclear, but Mr. Parker has provided the
same response to the IC’s investigator and the IC since May 2020. The IC’s last stated deadline to
respond was June 9, 2020. By any calculation, the 30-day deadline for referral for investigation, absent
extension, ended in July 2020. The Draft ROI indicates that the IC’s investigator did not receive the
referral for investigation until August 31, 2020. We therefore question whether the IC received an
extension for its referral and, if not, what authority exists to have investigated this complaint in the
first place.

Additionally, the 150-day deadline to complete the mvestigation ended on January 28, 2021.
The record does not identify the IC’s authority to continue its investigation beyond this deadline, let
alone into 2022. The delay 1s baffling — the issue is straightforward, and Mr. Parker’s responses were
clear and precise. We are unaware of any possible justification for failing to complete an investigation
by the January 2021 deadline given that the last communication occurred in July 2020.

In fact, no investigation appears to have taken place at all. The IC’s investigator did not
communicate further with Mr. Parker or any other FHFA-OIG official or otherwise address his
concerns regarding the lack of jurisdiction. In particular, Mr. Parker repeatedly expressed that he was
acting pursuant to advice from FHFA-OC, and yet the IC’s investigator did not even attempt to
interview any attorney assigned to that Office. Instead, the IC’s investigator merely wrote two
summary paragraphs, none of which convey any investigative activity apart from noting a referral to
the Chief of the Public Corruption and Civil Rights Section of the U.S. Attorney’s Office for the
District of Columbia, who, unsurprisingly, declined the matter for criminal prosecution. We are
unaware of any basis for having delayed completion of its “investigation” until over a year past the

deadline.

V. Conclusion

Disparaging Mr. Parker through a report likely to be made public would irreparably and
unfairly harm his reputation. Mr. Parker has served his country in military and civilian service for over
39 years. He has served in combat and devoted his career thereafter to public service. His entire life
has demonstrated a reverence for following the chain of command. This situation is unlike any “failure
to cooperate” charge we have ever seen — through our personal experience and in review of precedent.
It is not even a close call — Mr. Parket’s actions were exceedingly reasonable in the circumstances
present here. Further, any guidance the IC needs to provide to the OIG community on the issue with

1 As demonstrated in Mr. Parker’s letters to IC Chair Scott Dahl, the statutory timeframes within which each phase of
an IC investigation must be completed are jurisdictional. In his testimony before the committee, Mr. Dahl conceded
they are “deadlines.” Those letters, and Mr. Dahl’s testimony, are enclosed.
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respect to these statutory deadlines does nor require 3 baseless chirge agamst Mr. Parker We
respectfully request that you revise the Draft Report accordingly and rescind this finding.

Thank you for this oppoertunity to respond and your conuderation. We are vailable o provide
any further information that may sssist vou in making your decision at your Convenicnee.

Sincerely,

Fomclotnry
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OFFICE OF INSPECTOR GENERAL
Federal Housing Finance Agency
400 7th Street SW, Washington, DC 20219

May 20, 2020

Inspector General Scott Dahl
Chauperson. Integnty Committee
Council of the Inspectors General for
Integnty and Efficiency

1717 H Street NW

Washmgton, D.C. 20006

By Electronic Mail

SUBJECT: CIGIE Integrity Comumittee {IC) Case #971

M. Dahl,
This letter responds to yvour letter of May 15, 2020.

As an employee of Federal Housing Finance Agency (FHFA or Agency), Office of
Inspector General (FHFA-OIG), I am bound by FHFAs regulatory prohibition on the
unauthonzed disclosure of nonpublic information (NP1) ontside of the Agency,! That regulation
mthonzes FHFA-OIG to disclose NPI only to the mininmun extent required by the luspector
General Act of 1978, as amended (1G Act),* Unauthorized disclosures of NPI are punishable
both eriminally and admimstratively.? To determine whether the 1G Act requires a disclosure of
NPI and, thesefore, whether | may authonze the provision of relevant, responsive, non-privileged
matenals sought by the Integrty Comunittee (1€), 1 must first determumne whether the mstant IC
investigation is itself amhonzed under Section 11(d) of the 1G Act.

As you testified before Congress, the IG Act establishes statutory deadlines that govem
mvestigations undertaken by the IC. You also testified that the I1C's “purpose™ is “1o protect the

! Sow genorally 12 CF R Pant 1214
P18 1214.4(¢).

Y1d.§ 1214.3().

Controlied Notica: The informution cartuined bn this st and any sttachments muy be Cootroled Unclawtiied edormetion subject 1o disemination controh, rmstrictiom, oc
safuguarding reguirnments puriuant 10 » fodetal law, regudation, or policy. Any use, distribution, or copying of this wrmail, including any of ilts conbents or attacheneets by eny
porvon othes than thote authoriaed by the Faderal Houning Finance Agency Office of Gaeneral, or Tor amy purpose othes thans its intended use, i tirietly prohiblted. ¥ you
Bebeve you have received this emall in etror, petmanantly delete the omell und sy sttachments and do not Lve, copy, Sivclode. of rely on eny part of the inforsation contaned
I the emall o0 B4 sttachmunts. Plaace call 202-730 0830 U you huve questions.
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integrity of the IG community”, which you characterize as a “solemn responsibility.”* Fulfilling
that solemn responsibility requires the IC to conduct its investigations in strict accordance with
the statutory deadlines set forth in plain language in Section 11(d). Both the Council of
Inspectors General on Integrity and Efficiency (CIGIE) and the IC are creatures of the IG Act.
Each has only the authority provided under the Act, and Congress has provided neither one the
authority to ignore the plain language deadlines that govern IC investigations.

In my two prior written requests, I sought from you factual data that would enable me to
determine whether, in the investigation at issue, the IC has met the statutory deadlines set forth in
Section 11(d). That data is under your control. If it establishes the IC’s investigation is timely, it
will help me to determine whether the IC’s investigation is authorized and, therefore, whether |
am permitted by FHFA’s NPI regulation to provide relevant, responsive, non-privileged
information in response to the IC’s request of March 30, 2020.

You assured Congress that, as the IC Chairperson, you are committed to transparency.>®
Unfortunately, you have not kept faith with that commitment: you have refused my two requests
to produce the facts that would establish whether, in the investigation at issue, the IC has adhered
to the statutory deadlines in Section 11(d).” Instead, you have attempted to coerce me into
disregarding my duties under FHFA’s NPI regulation by leveling threats of “obstruction™ and,
presumably, of placing me under IC investigation for “wrongdoing.” Communicating those
threats to me—a third party seeking to meet his duties as an FHFA-OIG employee—is
inappropriate and appears to run afoul of your professional obligations as an attorney-at-law and
the IC Chairperson.®

As a former prosecutor, you must be aware that obstruction is a crime. See e.g., 18
U.S.C. § 1505, Obstruction of proceedings before departments, agencies, and committees.

4 Statement of Scott S. Dahl to the U.S. House of Representatives Committee on Oversight and Reform,
Subcommittee on Government Operations (September 18, 2019) (Dahl Statement to Congress) at 1, 7.

5 Dahl Statement to Congress, supra, at p. 4-5 (“Even with these improvements, the IC recognizes that it must do
more to increase transparency.”).

" To be clear, asserting repeatedly that the investigation at issue is authorized does not address my concern. In the
absence of the facts | have requested, it is not clear that your unilateral declaration of authority is supported by law.

8State licensing authorities have determined that threatening to present criminal, administrative, or disciplinary
charges to gain an advantage in a disputed civil matter constitutes professional misconduct. See e.g., California
Rules of Professional Conduct, Rule 5-100(A)(“A member shall not threaten to present criminal, administrative, or
disciplinary charges to obtain an advantage in a civil dispute.”); New York State Unified Court System Rules of
Professional Conduct, Rule 3.4 (“A lawyer shall not. . . (e) present, participate in presenting, or threaten to present
criminal charges solely to obtain an advantage in a civil matter.”); Texas Disciplinary Rules of Professional
Conduct, Rule 4.04(b) (“A lawyer shall not present, participate in presenting, or threaten to present. . . (1) criminal
or disciplinary charges solely to gain an advantage in a civil matter”); and Illinois Rules of Professional Conduct,
Rule 8.4 ( “It is professional misconduct for a lawyer to:...(g) present, participate in presenting, or threaten to
present criminal or professional disciplinary charges to obtain an advantage in a civil matter.”).

Controlled Notice: The information contained in this email and any attachments may be Controlled Unclassified Information subject to dissemination controls, restrictions, or
safeguarding requirements pursuant to a federal law, regulation, or policy. Any use, distribution, or copying of this email, including any of its contents or attachments by any
person other than those authorized by the Federal Housing Finance Agency Office of Inspector General, or for any purpose other than its intended use, is strictly prohibited. If you
believe you have received this email in error, permanently delete the email and any attachments, and do not save, copy, disclose, or rely on any part of the information contained
in this email or its attachments. Please call 202-730-0880 if you have questions.
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Tellingly, you identify no provision of the IG Act. nor of any other law, that vests in you the
authority to determine that my good faith efforts to understand whether the IC has met its
statutory deadlines amount to obstruction. You may disagree with my legal position concerning
the meanmg of the statutory deadlines in Section 11(d). but my assertion of that position does not
amount 10 “obstruction”, even if you say otherwise.

Further, your threats to address my assertion as if it constituted “wrongdoing™ and,
presumably, to mvestigate me on that basis, are similarly unauthonzed. The IC has no mherent
mvestigatory authonty; as a creature of statute, it has only that authonty granted to it by
Congress. Congress deliberately limited the IC's authonty by unposmng the deadlines contamed
i Section 11(d). Alerting you to the fact that the IC appears to have exceeded these deadlines,
and, therefore, its authority does not constitute “wrongdoing™ under the IG Act. Thus, there is
nothing m my conduct for you 1o mvestigate. Moreover, I am not among the mdividuals you are
authonized to investigate under the IC's Policies and Procedures: [ am not an Inspector General:
1 do not report directly to one; and I have not been designated a covered person by 1G
Wertheimer.”

I reiterate, for the third tune, my request for the mformation set forth i the enclosure to
this fetter. Rest assured: your mproper and unseemly threats will not foreclose my legitunate
efforts to determune whether the IC retams anthorty under the 1G Act 1o continue i1s
mvestigation mto Case #971. [ continue to hope for an amicable resolution to this unnecessary
dispute, which serves only to delay this matter's eventual resolution.

Very truly yours,

Onrty et by AN

RICHARD PARKER ramas

Owtwr 20200009 1LT100 9400
Richard Parker
Acting Deputy IG for Investigations
FHFA-OIG

Eucl (1)
cc: Hon Michael Horowiz, DOJ Inspector General & CIGIE Chaw

*1G Act § L1{dX4)(B); IC Policies and Procedtires 2018 (Jonmary 2018, with Apal 13, 2018 update) af p.4.

Controfied Notica: The informution cantuined i this serall and any sttachments muy be Cootroled Unclawntiied iedormation subject 1o divemingtion confroh, rmstrictiom, oc
safuguarding reguiraments pursuant o 3 fodetal law, rogudation, or policy. Ay use, distzibution, or copying of this smail, including sy of ity conbents or attecheneats by any
potvon othes than thote authoriaed by the Faderal Houning Finance Agency Office of Ganeral, or Tor any purpose othes than its intended une, s strictly prohibited. i you
Beleve you have reteived this emall in etror, petmanantly delete the omell und sy stachments. and do ot Lve, copy, Siutlose. o rely on eny part of the kfarsation contalned
I the emall o0 B4 attachmunts, Pleass call 202-730- 0830 ¥ you huve questions.
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Enclosure

Please provide the following information, all of which is essential for a full understanding of
whether the IC retains investigatory authority in Case #971:

1. The date(s) during which the IC’s Allegation Review Group reviewed the “complaint” which
gave rise to the three allegations against IG Wertheimer and Mr. DePasquale, which allegations
are set forth in Mr. Dahl’s letter to Mr. DePasquale dated May 20, 2019, and Mr. Dahl’s letter to
IG Wertheimer dated October 18, 2019.

2. The date upon which the Allegation Review Group referred to the IC, rather than the DOJ-PIN
or the OSC, the complaint which gave rise to the three allegations against IG Wertheimer and
Mr. DePasquale, which allegations are set forth in Mr. Dahl’s letter to Mr. DePasquale dated
May 20, 2019, and Mr. Dah’s letter to IG Wertheimer dated October 18, 2019.

3. The date upon which the IC determined the three above-referenced allegations against IG
Wertheimer and Mr. DePasquale should be investigated.

4. The date upon which the IC referred to its Chairperson for investigation the three above-
referenced allegations against IG Wertheimer and Mr. DePasquale.

5. A copy of any request or notice issued by the IC to extend the time within which to determine
whether to refer the three above-referenced allegations to the IC Chairperson to initiate an
investigation.

6. A copy of any response to such a request or notice received by the IC.

7. The date upon which the investigation into the three above-referenced allegations was
initiated.

8. A copy of any requests or notices issued by the IC to extend the time within which to complete
the investigation of the three above-referenced allegations.

9. A copy of any briefings provided to any Committees of Congress regarding the status of the
investigation into the above-referenced allegations and the general reasons therefor

Controlled Notice: The information contained in this email and any attachments may be Controlled Unclassified Information subject to dissemination controls, restrictions, or
safeguarding requirements pursuant to a federal law, regulation, or policy. Any use, distribution, or copying of this email, including any of its contents or attachments by any
person other than those authorized by the Federal Housing Finance Agency Office of Inépector General, or for any purpose other than its intended use, is strictly prohibited. If you
believe you have received this email in error, permanently delete the email and any attachments, and do not save, copy, disclose, or rely on any part of the information contained
in this email or its attachments. Please call 202-730-0880 if you have questions.
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Kevin H, Wmrers
Chatrperson

Integnty Comumittee

¢/o Integnty-WG@agie.gov

Re: Response to Integrity Commuttee Connal of the Inspectors Crenerad on Integrity and Efficzency (CIGIT)
Report of Investigation 971

Dear Charperson Winters:

Please accept this correspondence as our client’s response to the Integnty Commuttee (1C)
Counal of the Inspectors General on Integnty and Efficiency (CIGIE) Reporr of Invesuganon (ROI)
dated February 17, 2022 We ask that you find thut the ROI misrepresents Mr, DePasquale’s actual
mvolvement in disclosing the wdentity of a whistlieblower, and misconstrues the underlying events
regarding his alleged fallure to cooperate with the 1C's mvesugaton. Mr, DePasquale never refused
ta participate in the IC investigation, and in fact dud provide mformution to the investigators on
NUIMELOLS OCCASIoNS

L. Background Facts

On September 4, 2018, the IC recerved a complant alleging that Mr. DePasquale engaged
“substantial masconduct.”! On October 25, 2018, Mr. DePasquale recaved a wntten “Request for
Response” document from then-1C Charrperson Scott Dahl pursuant to Case 971, stanng that the 1C
had accepted for review that Mr. DePasquale had:

1) Retabated agamst due to her disclosure of wrangdaoing by the FHEA
Director and 16 Werthemmer when he recommended FHFA withhold
promotion unul [ cooperated with requests for nformanon n an
unrclared muatter,

2) Committed substanual pusconduct when he attempted 1o mumxda:c_
through the tssuance of subpocnas and demands for her personal property.

3) Engaged m conduct that undermines the mdependence and integrity reasonably

expected of a covered person when he provided information about

mvestiganon, mcloding her anonymous complaint, to senior agency officials and

when he assisted 1 the investigation u[ﬁ EEQ allegations, despite hus

office being a named party to the complaint, and m spite of FHFA referring that
cotnplaint ta an independent agency for investigation to avoid conflicts of inrerest

‘Ex. 1
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The IC further requested that Mr. DePasquale answer certain questions related to these allegations.

On November 8, 2018, the undersigned attorney (S SIS

submitted an entry of appearance.

On December 3, 2018, (SISHEINISI :ovided CIGIE with Mr. DePasquale’s
comprehensive and detailed written response to the questions posed by the IC investigators.2 Mr.
DePasquale’s narrative responses span twenty-two pages, with another 150 pages of relevant
attachments included.? Mr. DePasquale answered every question posed by the investigators in
extensive detail and provided supporting documentation for the points he raised.

In response to the first allegation, that Mr. DePasquale retaliated against [N due to
her disclosure of wrongdoing by the FHFA Director and IG Wertheimer when he recommended
FHFA withhold a promotion until [N cooperated with requests for information in an
unrelated matter, Mr. DePasquale explained that the record demonstrated that neither Mr.
DePasquale, nor, to his knowledge, anyone within OIG, recommended that FHFA withhold a
promotion from [N until she cooperated with requests for information in an unrelated matter
in retaliation for disclosures made by [EMIMER- With respect to the second allegation, that M.
Depasquale “[clommitted substantial misconduct when [he] attempted to intimidate
through the issuance of subpoenas and demands for her personal property,” Mr. DePasquale’s counsel
explained again that the evidence in this matter demonstrates that neither Mr. DePasquale, nor, to the
best of his knowledge, anyone else within OIG, attempted to intimidate [[HNINEE through the
1ssuance of subpoenas (which sought personal property that contained recordings of her conversations
with Director Watt, and emails and texts with Director Watt). The IC did not accept either allegation
for investigation.

With respect to the third allegation, Mr. DePasquale explained the allegation is erroneous for
several reasons. Mr. DePasquale first explained that neither Mr. DePasquale nor anyone else in OIG
sought to address, steet, ot otherwise provide any input in the investigation of [N O
complaint, which was being investigated by FHFA. As OIG explained to [N in an email on
August 1, 2018, its inquiry was focused on possible misconduct by Director Watt. Further, the OIG’s
report dated November 29, 2018, explains that OIG has never conducted any investigation of [jji§
I CCO allegations. At no time did Mr. DePasquale, nor, to his knowledge, anyone else in
OIG, provide the Agency with information regarding [N FEO investigation or have any
role i that investigation.

Mr. DePasquale further explained why he informed FHFA _ that FHFA’s EEO
office had impropetly refused to take an EEO complaint from_.

BRI filcd a hotline complaint with OIG on Match 19, 2018, in which she
alleged that FHFA employees misused the OIG hotline process, and that FHFA had
failed to uphold its Anti-Harassment Statement and Anti-Harassment Policy,
Procedures, and Responsibilities — specifically that FHFA had a disproportionate
number of white executives compared to African American females, the latter group

2 This response is also authored by [{SI SIS . «~ BISHOIGISE - sciving as Mr.

DePasquale’s lead counsel.
3 Ex. 14.
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comptising only 5 out of the total of 43 Agency executives. [N sought
anonymity for her complaint.

Given that _ hotline claim sounded in federal anti-discrimination laws
under Title VII, OIG’s [ SIS 1ccommended, to IR counsel at
that time via a letter dated March 27, 2018, that [N should contact the FHFA’s
EEO office. Her counsel responded by letter dated April 4, 2018, to [
that FHFA’s EEO office had told _ that she could not pursue EEO
counseling over her complaint unless she was able to specifically identify the alleged
discriminatots.

During a regular OIG senior staff meeting with [N on April 9, 2018, I
I :cported on the April 4, 2018, letter from [N counsel. OIG senior
staff recognized from this letter that [N had revealed both her identity and
the nature of her EEO claims to FHFA EEO staff when she sought to lodge her
complaint with the FHFA EEO office.

Because: (1) IR disctimination allegations on their face raised significant
issues under federal equal opportunity law/anti-discrimination law, (2) EEO claims
must be brought to the Agency within a relatively short period of time, and (3) i}
I 124 already disclosed her identity and the nature of her EEO claims to FHFA’s
EEO office, it was determined that Mr. DePasquale would speak to FHFA’s ||l
I co advise him that the FHFA needed to make sure that its EEO office addressed

BERERER FEO complaint fully and appropriately.

On April 11, 2018, Mr. DePasquale advised FHFA [ that FHFA needed to
make sure that its EEO office addressed [N FEO complint fully and
appropriately. Mr. DePasquale did not disclose to _ that_ had
filed a hotline complaint, or the specific allegations contained in her complaint, or the
specific details contained in her counsel’s letter to OIG beyond that the Agency
refused to accept her claim. These facts demonstrate that Mr. DePasquale’s
disclosures to _ were consistent with OIG’s duties and authorities under the
1G Act of 1978, as amended.

... OIG has not investigated [N 2nd did not investigate her hotline complaint,
so it had no information to provide senior agency officials. OIG played no role in
assisting FHFA in investigating [N FEO complaint. The November 28,
2018, letter from FHFA IR confirms that no OIG employee provided
information to senior agency officials about [HEIEER FEO claims against the
Director.

Also explained above are the circumstances that led Mr. DePasquale to inform FHFA |
that FHFA’s EEO office impropetly refused to take an EEO complaint from [ -
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On May 20, 2019, the IC notified Mr. DePasquale that it had accepted for investigation part
of the third allegation — “Whether you abused your authority and engaged in conduct that undermines
the independence and integrity reasonably expected of a covered person when you disclosed -)
I idcntity and her anonymous complaint to senior agency officials without her consent.”* The
IC assigned the U.S. Department of Health and Human Services (HHS) OIG to investigate.

With respect to this allegation, it does not appear that HHS OIG took any investigative steps
with respect to this allegation until November 24, 2020, when it interviewed > R
tepeatedly testified that Mr. DePasquale did not reveal that [ENEER had made an anonymous
complaint. Instead, |JI IR merely recalls Mr. DePasquale said that “essentially any EEO complaint
should be addressed fully and would [sic] speak to EEO complainant’s lawyer before revealing the
name of that person.” |JINEREER further testified that he did not follow up on Mr. DePasquale’s
comment. [N further noted that the conversation took place years ago.¢

From December 2018 to February 2021, HHS OIG did not request Mr. DePasquale to
provide any further information or sit for an interview. On February 22, 2021, at 5:12 PM, Investigator
RIS mailed ISR o had never communicated with anyone on behalf of
Mr. DePasquale, and stated that she, “would like to speak,” with Mr. DePasquale regarding the
tesponses he had submitted on December 3, 2018. Investigator || stated in her email to,
“please advise of Mr. DePasquale’s availability to meet by close of business this Wednesday, February

24, 2021 SISHEIIER did not include Mr. DePasquale or (SIS oo~ this
communication. [N concluded her email with:

I am available to speak with Mr. DePasquale anytime on Thursday or Friday of this
week. I would like to meet with Mr. DePasquale on or before Friday, February 20,
2021. If we receive no response by you or Mr. DePasquale by February 24, 2021, we
will consider the lack of response to be a denial of our request for assistance.

BISERIRIR 25 not in the office when this email arrived, and it was certainly not an expected
communication after more than two full years without any follow-up from the Agency.

BIRERIRIR did not respond. Inspector [N did not call the firm, did not email or call
RISERIRIR) or attempt to confirm with Mr. DePasquale whether the firm still represented him in
this matter, or seek to confirm receipt of its correspondence in any way. Inspector [JNE — who
also had never communicated with the firm prior to this date — never had any basis to believe her
email was received. [N w25 available to be contacted throughout this entire period and
would have readily responded to any such contact.

became aware of Investigator [N cmail on March 30, 2021, and
responded the same day, explaining that he had not been copied on the inquiry, despite being the
attorney who corresponded on Mr. DePasquale’s behalf. I further explained:

We are, however, concerned that this investigation comes at a very late date and after
Mr. DePasquale already provided a detailed a (sic) response to these matters well over

+Ex. 1.
5Exs. 16 and 17.
6 Ex. 17.
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two years ago. If you could please clarify the questions you have for Mr. DePasquale
mn writing, we would be happy to provide written responses. We look forward to your
response and assisting you in this matter.’

Neither we, nor Mr. DePasquale, received any follow-up to this offer of assistance until April 7, 2021,
whe [ :;oncd that, “The tme t©
respond has lapsed significantly, and HHS OIG will not be providing any questions in writing.”

The Draft Report does not document this exchange. Instead, it merely states, “Due to the
lack of cooperation from Chief Counsel DePasquale and FHFA-OIG, HHS-OIG was unable to
independently corroborate the existing evidence, and therefore, could not make any findings on the
underlying allegation that Chief Counsel DePasquale had abused his authority and engaged in conduct
that undermines the independence and integrity reasonably expected of a covered person when on

April 11, 2018, he disclosed identity and her anonymous complaint to [ SIS

without consent.”

II. The IC’s investigation was untimely and therefore unauthorized.

Section 11(d) of the IG Act requires a determination as to referral for investigation by the 1C
Chair not later than 30 days after receipt® and completion of the investigation not later than 150 days
after referral.” The Act provides only one option for obtaining an extension to this deadline: “The 30-
day period described in clause (i) may be extended for an additional period of 30 days if the Integrity
Committee provides written notice to the congressional committees described in paragraph (8)(A)(i11)
that includes a detailed, case-specific description of why the additional time is needed to evaluate the
allegation of wrongdoing.”"" Likewise, failing to complete an investigation within this 150-day period
required notification and briefing to Congtess “every 30 days regarding the status of the investigation
and general reasons for delay until the investigation is complete.”!!

As FHFA OIG has explained in several communications to the IC, “If the IG Act’s deadlines
have been exceeded, then the statutory authority of the IC to conduct this investigation has expired.” 2
FHFA OIG explained to HHS OIG and the IC that (1) legislative history demonstrated that Congress
intended the deadlines to be jurisdictional, i.e., that they specifically imposed timeframes because
Congress was “very concerned with the time taken by the IC to conduct and complete its
mvestigations,” (2) the language regarding the timeliness requirements was clear due to the use of
“shall” and that, “[w]hen Congress intended a statutory timeframe for the IC to be aspirational, it did
not without express modification; instead it modified ‘shall’ with the phrase ‘to the maximum extent
practicable’ and created an aspirational standard,”™* (3) Supreme Court precedent required adherence
to the ordinary language of a statute and that the ordinary use of the word “shall” meant that “the IC

7 See Emails Between | 20d SRR in March/April 2021, enclosed.
85 U.S.C. App § 11(d)(7)(O) ().

14§ 1LG) B

014§ 11(d)3)(B)Gi).

W 1§ 11&)(7)(C) ).

12Ex. 34.

3 1d. (citing S. Rep. 114-36 (May 5, 2015) at 11.

1 1d. (citing Id. §11(d)(8)(\)).
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is authornzed to act only within these statutory deadlines,”* and (4) CIGIE's Legislauve Committee’s
advocation for an extension of these deadlines dunng the legistative process™ as well as Me, Dahl's
testimony before Congress that referred to these deadlines as “statutory deadlines™!” demonstrated
these deadlines were mandatory, not optional, and that no authority to investigate existed outside of
such constraints. The record demonstrates that nather HHS OIG nor 1C has ever even responded
to these concerns, let alone addressed them.

Here, the IC’s Notification of Investigation stated that it received the complaint at issuc on
September 4, 2018 The latest date the IC could bave referred the matter for investigation in
compliance with the statutory requirement {(absent extension) was therefore October 4, 2018 (30 days
from the date of receipt). Likewise, the 150-day requirement for completion of the investigation
required completion by March 2019. By any calculation, absent an authorized extension, no authonty
exists for the refereal for investigation beyond October 2018 nor contnuation of an mvestgation
beyond March 2019, let alone over two years beyond the deadline.

Further, no legiumate reason existed for the delay. Mr. DePasquale provided his detailed
responses in December 2018, HHS OIG did not even interview [ «otil neacly rwo year laver
in November 2020, nor ask Mr. DePasquale to be mterviewed until three months after that. No
reasonable explanaton exists for such delay, and, regardless, no authonty exists to conduct
investigatnons of indefinite lengths. Opening vet another investigation based on an underlymg
complaint that the IC recerved in October 2018 would make 1 mockery of these statutory deadhines.

Likewise, the IC has no junsdiction to open an imvestigation into a complaint that allegedly
occurred i February 2021, [f HHS O1G believed Mr. DePasquale was failing to cooperate, the 30-
day period to refer a complaint for mvestigation ended by April 2021. No authonty for refermng a
matter for nvestigation over s year later exists.

I,  No authority exists to open an investigation and make » finding against =
private citizen.

The IG Act limits the IC’s invesngatory authomty to speaific, covered individuals:  1Gs,
individuals who report directly to [Gs, and staff members designated by 1Gs." Mr. DePasquale is
now retired. He does not occupy any such posttion. The list does not include former employees but
rather clearly uses the present tense —an employee who “reports directly” or “is designated,™ We are
unaware of CIGIE initating an mvestigation into an employee who docs not — at the tume of the
mitiation of the nmvestigation = occupy a covered position.

The IC did not expand the scope of its mvesngation to address a complamnt thar Mr,
DePasquale refused to cooperate with its investigation. It did so with respect to Mr. Parker, as the

15 I, {catsng Conmections Nar'/ Bazk », Germain, 503 1.8, 249, 253-34 (1992); Cansweer Prodwt Safety Comesiscdian of af 0, GTE
Sylnawia, I, ot al, A47 UL 102, 109 (1980))

1€ Jd. (anng June 11,2015, 1G Kathy Boller Letter to the Hon, Ron Johnson and the FHoa. Thomas R. Carper, af 6, Iat
aticl 2nd ballets,

17 I, {cimng Staroment of Scote S, Dahl 1o the 1S, House of Representanves Communtee on Oversight and Reform,
Subcopumrtes oa Government Operations (September 18, 2019) at 752

WEx L

1* 52 USC § Section 11(d)(4)(8).
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We also note that HHS OIG appears to have been required to coordinate and request any
“information from individuals” through Acting Deputy IG-lnvestigations Richard Parker.  In July
2020, HHS OIG wrote “please advise if your delegated authonty to respond on behalf of the FHFA
OIG is mated to documentary evidence or does it also include access 1o witnesses.” = Me, Parker
responded, “Inspector General Werthermer’s delegation of authornity to me covers information from
all sources, including mformaton possessed by individuals. ™ Mr. Parker thercafter reiterated
concems regarding whether the mvestiganon was authonzed — concems to which neither HHS OIG
nor the IC responded. HHS OIG provides no explanation as to why it would circumvent Mr. Parker
to request information from a winess after confirming with Me. Parket that any such requests should
be directed to Mr. Parker.

Addinonally, Mr. DePasquale did not rejecr the request for mformanon. First, neither he, nor
, ever received . Sending a single email to someone whose parnicipation
consisted of being listed on a letter in which I signed for her and then myself — without any foliow-up
to me (with whom 1C had been communicating) or the firm via email, call, ot otherwise — or attempt
to confirm with Mr. DePasquale whether our firm even continued to represent him more than two
years after we submitted 2 document on his behalf wath respect to an mvestigation that was required
to end in 150 days can hardly be attnbuted to some failure on the part of Mr. DePasquale. Likewise,
asserting that “The tme to respond has lapsed significantly” 1s preposterous considering that the HHS
OIG did not even request to mnterview Mr. DePasquale until more than two years after he provided
detailed responses to this allegation.  Second, Mr. DePasquale nevertheless offered to provide
information, a response which HHS OIG rejected without explaining what basis existed to compel
Mr. DePasquale to provide anything further.

Finally, the assertion that Mr. Dcl’:squnle prevented HHS OIG from reaching o conclusion
as to s investigation is erroneous. Finding a “disclosure” occurred requires proof the recipient viewed
or heard the informaton. testificd during two mnterviews, did not even recall
Mr. DePasquale disclosing the dentity of [N 2: 21. let alone with respect to being 2
whistleblower. [l d:d not share Mr. DePasquale’s statements with anyone else. HHS OIG has
fatled to cxplin what informanon is possibly needed to further assess the matter. No further
testimony 1s needed, no investigation is required — nothing can possibly shed any farther light on what
heard dunng this conversauon. Lven if Mr. DePasquale had shared name
with JE did not hear it. Morcover, Mr. DePasquale explained in detail his intentions
for shanng this imited mnformation, none of which HHS OIG chalienged or explained what was
possibly missing with respect 1o such explanatons. The matter is fully resolved.

= Fx 39,
D
M Soe Wnckigge 5. Departament of Hiomelamd Sreurity, 769 F3d 1363, 1369 (Fed Cix 2014),
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V. Conclusion

For the foregoing reasons, we hope you will agree that oo basis exists to report that Mt
DePasquale commutted wrongdong

Sincerely,

Lomulosnrr



From:

Sent: Wednesday, April 7, 2021 9:55 AM

To: 3 51 3 (740) |

e FE e — ]

Subject: RE: US. Depantment of Health and Human Services Request for Assistance
Follow Up Flag: Follow up

Flag Status: Completed

Thank you for your response. The time to respond has lopsed significantly, and HHS OIG will ol be
proviging ony quashons in wrting.

JS. Deparimen! of Hedolth & Human Services
wWice o! hspacior Genavol
Office of Investigutions

\oecial Investipations Bronch

From:

Sent: Tuesday, March 30, 2021 3:27 PM
To: Q0 [
g ooeer——

Subject: RE: U.S. Department of Health and Human Services Request for Assistance

I~ A

|CAUT 1ON. External email. Do not click links or open attachments unless you recognize the sender
rand know the content is safe.

We apologize for the delay in response to your request for assistance below. | had not been copied on the request and
only just received it; the delay was unintentional. Please include me (and ) '» 2! correspondence moving
forward.

We are, however, concerned that this investigation comes at a very late date and after Mr. DePasquale already provided
a detailed a response to these matters well over two years ago. If you could please clarify the questions you have for

Mr. DePasquale in writing, we would be happy to provide written responses.

We look forward to your response and assisting you in this matter



Sincerely,

From: (NN >
Sent: Monday, February 22, 2021 5:12 PM

To: N
Cc: (I O N 21

Subject: U.S. Department of Health and Human Services Request for Assistance

Good afternoon IRNENNGHE)

By way of virtual introduction, my name is (SIS - | work as a criminal investigator for the U.S. Department of
Health and Human Services (HHS), Office of Inspector General (OIG), Office of Investigations (OI), Special
Investigations Branch.

I am conducting an investigation on behalf of the Integrity Committee (IC) of the Council of the Inspectors General on
Integrity and Efficiency (CIGIE). I would like to speak with your client, Mr. Leonard DePasquale, Chief Counsel to the
Federal Housing Finance Agency, in relation to the responses Mr. DePasquale provided to the IC on December 3, 2018
via [ ISHEINISE - Pcasc advise of Mr. DePasquale’s availability to meet by close of business this Wednesday,
February 24, 2021. I am available to speak with Mr. DePasquale anytime on Thursday or Friday of this week. I would
like to meet with Mr. DePasquale on or before Friday, February 26, 2021. If we receive no response by you or Mr.
DePasquale by February 24, 2021, we will consider the lack of response to be a denial of our request for assistance.

This request is made for health oversight and/or law enforcement purposes and in connection with an official investigation
being conducted by the HHS OIG. Any unauthorized disclosure of this request could jeopardize or impede the OIG’s
investigation. As such, you are instructed not to discuss with or disclose the existence of this request to anyone, including
other persons within your office, department, agency, other HHS offices, departments or agencies, unless necessary to
complete this request or without first obtaining permission from the requesting Special Agent.

I have copicd NI NGAICS N Scic! Investigations Branch and Jl]
I Office of Counsel to the Inspector General. |ijllll is providing

legal support to the Special Investigations Branch on this matter.
I appreciate your assistance concerning this request.

Kind regards,

Inspector
HHS/OIG/OI
Special Investigations Branch





