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Background 
n The Government has a goal of 

spending 23% of its 
procurement dollars in small 
business (SB) Programs. 15 
U.S.C. § 644(g). 

n In FY 2016, the Government 
spent almost $100 billion 
through SB vehicles. 



Learning Outcome:  This 
course should equip you 

with the knowledge to 
identify, develop and 

pursue small business 
contracting violations. 



What is a small business? 

n North American Industry 
Classification System (NAICS) 

n Title 13 C.F.R. Part 121 
n Industry Will Use One of Two 

Metrics: 

n Annual Receipts 
n Employees 



NAICS Tables 



A Company’s size 
includes affiliates. 

n Affiliation exists where an entity 
controls or has the power to control 
another, or a third party controls both. 

n  If companies are affiliated, their 
receipts or employees are combined 

n After combining affiliated companies,  
is the small business still small? 



Megasuperduperbig 
Corp.  

Biggie, Ltd. 

Mini 1 Mini 2 

Large, Inc. 

Mini 3 

Companies 



Daddy Warbucks 

Holding Corp 1 

Sub 1 Sub 2 

Holding Corp 2 

Sub 3 

People 



Affiliation Case Study: 
U.S. ex rel. Colangelo v.  

En Pointe Gov., Inc., et al. 
 

n Several companies affiliated 
through common ownership 

n Subsidiary submitted GovK 
bids. 





Affiliation Case Study 
United States ex rel. Ameliorate Partners, 

LLP v. ADS Tactical, Inc., et al. 
§  ADS à Defense contracting firm; 400 

employees 
§  ADS owner selects disadvantaged 

individuals to set up front companies 
§  Front companies win the contract; 

ADS does the work (provides 
employees/equipment) 

 





Limitations on Subcontracting 
n SB programs generally require the 

small business to perform a 
certain amount of the contract. 
n Prime contractor must perform set 
% of the work (old rule); or 

n May not pay more than a certain % 
of contract value to subcontractors 
(new rule – Post 2013 NDAA). 



LOS Changes 
n The 2013 NDAA mandated a new 

method of calculating limitation on 
subcontracting.  Pub. L. 112-239       
§ 1651. 

n The SBA has promulgated a rule that 
implements these changes effective 
June 30, 2016. 81 Fed. Reg. 34243 
(May 31, 2016) 

n FAR Rule to follow (FAR Case 
2016-011). . . . 



The Programs 
1. Small Business 
2. 8(a) Business Development (8(a)BD) 
3. HUBZone 
4. Woman Owned Small Business 

(WOSB) 
5. Service Disabled Veteran Owned 

Small Business (SDVO) 
6. Subcontracting 



Small Business  
[Self-Certification] 

n Contractor must be small for 
the contract’s NAICS code. 



8(a) BD [SBA Certification] 
n Small Business 
n Unconditionally Owned and 

Controlled by one or more 
Disadvantaged Individuals 

n Of Good Character 
n Citizens of, and residing in, the USA 
n Potential for Success 

13 C.F.R. Part 124 



LB&B Associates, Inc. 

n Qui Tam case alleging 
disadvantaged owner was a 
figurehead. 

n Material reviewed included 
company newsletters and 
internal correspondence 





HUBZone 
[SBA Certification] 

n Small business 
n At least 51% owned and 

controlled by citizen or designated 
entity; 

n Principal office in a HUBZone; 
n At least 35% of employees reside 

within a HUBZone; 
(13 C.F.R. § 126.200) 



HUBZone Principal Office 
n Where most of the employees 

work most of the time.  
n Exclude Job-Site Employees 

C.F.R. §  



Case Study:  Lusk/
Commonwealth 

n  Incumbent contractor, (Incumbent) 
a large business, learned its 
valuable contract was going to be a 
HUBZone Set-Aside when next bid. 

n  Incumbent set-up a HUBZone 
company (the Front). 

n The Front won the set-aside 
contract. 
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Red Flags? 
n The Front: 

n Was co-located with another business 
n Did not have a legitimate lease 
n Borrowed employees from the 

Incumbent 
n Borrowed equipment from the 

Incumbent 
n  Incumbent paid a receptionist from 

the co-located business to answer 
phones for the Front. 



Remedies 
n Criminal conviction of party 

certifying company location 
n Debarment of individual certifying 

company location 
n False Claims Act settlement $6.25 

million 
n Incumbent did not admit liability. 
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WOSB [SBA, Third Party or 
Self-Certification] 

n A small business as defined by SBA 
regulations at 13 C.F.R. § 121; and 
n Not less than 51% unconditionally 
and directly owned by one or more 
women who are U.S. citizens 
n Economic Disadvantage WOSB 
Additional Program (EDWOSB) 
n Will Be SBA or Third Party Cert only 



SDVO [Self-Certification] 
Small Business SDVO Program: 
n Applies to all contracts, other than 

those procured by VA under separate 
SDVOSB program (38 C.F.R. Part 
74). 

n Contractor must qualify as 
“small” (Size Always Matters) 

n Firm must be at least 51% 
unconditionally and directly owned 
and controlled by one or more 
service-disabled veterans. 

 
 



Case Study: Hayner Hoyt 
n Hayner Hoyt (HH) establishes 229 

Constructors (229) as an SDVO by 
installing a HH warehouse employee 
as the head of 229 

n HH Officers take on Key Officer 
Positions with 229  

n Emails to the Service Disabled Vet 
are Auto-Forwarded to HH Officers 

n Emails to/from Bonding Company 



Hayner Hoyt, cont’d 
n Violations: Control, Affiliation  

n Administrative Agreement reached 



Subcontracting  
[Self or SBA Cert] 

n  Purpose: To provide the maximum 
practicable subcontracting opportunities 
for small business concerns 

n  Application: To contracts awarded to non-
small businesses >$650,000 or $1.5 
million (for construction of a public facility. 

n  All programs have goals 
n  Citations: 15 U.S.C. § 637(d); 13 C.F.R. § 

125.3; FAR § 19.7, 52.219-9 



Case Study:  UFC Aerospace 
n  UFC certified to Lockheed/Boeing that it 

was Woman-Owned.   
n  Lockheed/Boeing certified to Air Force that 

it was awarding subcontracting dollars to 
WOSBs 

n  Qui Tam investigation reveals Doug and 
John Davis control Trusts which own UFC 
n  Power to Remove Wife and Daughter “Owners” 
n  Emails reveal no control/decision-making by 

women 
 



Case Study: UFC Aerospace 
(continued) 

n Violations: 
n Control of Firm by non-Woman 

Owner 
n Result: $20 Million Settlement  

(S.D.N.Y.) 
n Administrative Agreement reached 





Future Program 
n 2016 National Defense 

Authorization Act established a 
set-aside program for SB in 
disaster areas (double goaling 
credit). 

n Watch for the new program at 
13 C.F.R. Part 129. 



Small Business 
Fraud 

A structure for analysis 



Two Big Buckets: 
Unqualified Firm Front Company 

(Pass-Through) 



Bucket 1 – Front Company 

n On its face, the Company 
qualifies for the program  

n Case comes out of 
contract performance 
issues 



What type of violations? 
n Actionable false statements often 

in bids and invoices 
n Percentage of work violations 

(“Limitations on Subcontracting”) 
n Note -- Company may have other 

legitimate contracts. 
n Watch for “Puppet Master” 

scenario 



Bucket 2 – Unqualified 
Firm 

n Does not meet program 
requirements (Affiliation/Control) 
n Some companies are never qualified 
n Some companies lose qualification 

n False Statements/Certifications in 
Program Documents 

n All contracts potentially actionable 
when not qualified 



Case Study -- SISC 
n Owner of Contractor, who was not a 

U.S. Citizen, purchased falsified 
naturalization papers and then used 
those papers to obtain a U.S. Passport. 

n Owner presented the U.S. Passport to 
the 8(a) office in Contractor’s 
application for the 8(a) program. 

n Contractor won more than $3 Million in 
8(a) set-aside contracts. 

40 



Remedies from SISC 
n  Pre-Indictment Suspension – Owner and 

Contractor 
n  Criminal Conviction (plea agreement 

established key facts) – Owner 
n  Debarment Based on Conviction and 

Admissions – Owner and Contractor 
n  DOJ Accepted FCA Case (On hold while 

defendant out of country) 
n  Contract Claim Denial 

41 



What type of violations? 
n Fraud in the inducement 
n Misrepresentations 

n Watch material times 
n Look for Government 
Knowledge of the violation 



Key Databases 



The System for Award 
Management 

n  sam.gov 
n  Excellent source of contracting (and 

grantee) information. 
n  Merged Several previous databases 

n  Online Representations and Certification 
(ORCA) 

n  Excluded Parties List System (EPLS) 
n  Central Contractor Registry (CCR) 





USA Spending 
n USAspending.gov 
n Covers contracts, 

subcontracts, grants loans 
and other assistance 

n Good first look at spending 







Dynamic Small Business 
Search (DSBS) 

n  http://web.sba.gov/pro-net/search/
dsp_dsbs.cfm 

n  SBA Database of small businesses 
n  Identifies servicing office and other 

concerns. 
n  Allows you to run queries based on type of 

business and location. 



DSBS 



DSBS, Continued 



Federal Procurement Data 
System 

n fpds.gov 
n Database of most Federal 

government contracting actions. 
n Account-based access, but public 
n Adhoc search function allows you 

to design an output spreadsheet 







One last thing . . .  
For small business contracts -- 
“. . . there shall be a presumption of 
loss to the United States based on 
the total amount expended on the 
contract . . . “ 
15 U.S.C. § 632(w)(1).  
See also 13 C.F.R. §§ 121.108(a), 121.411(d), 
124.521(a),124.1015(a), 125.29(a), 126.900(a), 
and 127.700(a) 
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