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Council of t he

INSPECTORS GENERAL
on I NTEG R ITY and EFF I C I ENC Y

June 24, 2014

Mr. John E. Bies
Deputy Assistant Attorney General
Office of Legal Counsel
DepanrnentofJu~ice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
Dear Mr. Bies:
On June 3, 2014, you advised that the Deputy Attorney General (DAG) had recently asked the Office
of Legal Counsel (OLC) to address the Department of Justice (DOJ) Office of lnspector General's
(OIG) authority to access certain materials and information during the course of carrying out its
oversight responsibilities under the Inspector General Act of 1978, as amended (IG Act). 1 You invited
CIGIE to provide its views regardinf these matters; accordingly, this letter provides the CIGIE
Executive Council ' s (EC) response.
It is our understanding that OLC has been asked to consider the narrow question ofDOJ OIG's access
to materials and infonnation covered by: Rule 6(e) of the Federal Rules of Criminal Procedure;
Section 1681 u of the Fair Credit Reporting Act (FCRA); 3 and the Federal Wiretap Act, Title HI of the
4
Omnibus Crime Control and Safe Streets Act of 1968, as amended (Title In) in connection with DOJ
OIG's oversight of DOJ activities. We also understand that DOJ 010, as the affected entity, is
providing detailed analysis concerning access to such materials and information. CIGIE's response,
therefore, focuses on the application ofthe access provisions of the 10 Act; should OLC determine to
broaden the scope of its review, we would request an opportunity to provide further comment.
At the outset, we note that DOJ and the Inspector General (IG) community have had a mutually
supportive and productive relationship during the 35 years since the passage of the IG Act Thousands
of IG special agents, auditors, and evaluators work daily with DOJ prosecutors to bring wrongdoers to
j ustice and to pursue criminal and civil remedies. The outstanding results we have obtained together
would not be possible without a clear understanding of our respective roles and responsibilities, as
developed over the years within the architecture of Federal statutes and day-to-day practice. And
critical to an understanding of the IG role is one basic principle: the value ofiG oversight lies in its
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objectivity, and that independent perspective cannot exist if IG access to necessary information is
constrained.
You have advised that you will consider the views previously expressed by CIGIE in our October 7,
20 II, letter (see enclosure), as you respond to the questions raised by the DAG's current request We
reaffirm our earlier position and supplement those views, as set forth below.
DOJ's Obligations Under the IG Act
The IG Act clearly and explicitly affords lGs access to all "records, reports, audits, reviews,
documents, papers, recommendations, or other material" available to an agency. 5 No explicit
exceptions are provided for materials or information covered by other statutes. As noted in our
October 7, 201 1, letter, the only limitations to this broad authority specific to DOJ OIG are found
within Section 8E of the IG Act. That section allows the Attorney General to restrict DOJ OIG from
conducting certain audits or investigations only if the Attorney General determines that such restriction
is necessary to prevent the disclosure of certain information regarding investigative proceedings,
intelligence matters, or threats to national security.6 When exercising such authority, the Attorney
General must notify the DOJ IG in writing of the reason for the exercise of any such authority,7 and
DOJ IG must notify Congress.8 This mechanism has been carefully constructed to ensure
Congressional oversight of any limitations on DOJ OIG' s independent oversight authority. Since it is
our understanding that the Attorney General has not specifically cited or exercised his authority under
Section 8E in the particular situations under review, we believe that Section 6(a)( 1) applies and would
authorize DOJ IG access to the materials and information in question.
Recent Congressional Actions and Statements on IG Access
Congress continues to demonstrate its understanding of and broad support for the principle that IGs
require access to all agency records to carry out effective oversight of agency operations, and that IGs
have this authority under a plain reading of Section 6(a)(l). We would draw your attention to the
following recent Congressional actions and statements, which demonstrate support for the
interpretation of broad and strong IG access rights:
•

•

On January 15, 2014, during a House Oversight and Government Reform Committee hearing
on IG oversight, Chairman Issa noted several cases of agencies restricting IG access to
documents and witnesses, and called such restrictions " ... a growing trend that we need to
reverse." 9
At a May 21 , 2014, Senate Judiciary Committee hearing on oversight of the Federal Bureau of
Investigation (FBI), Senator Grassley raised DOJ OIG access issues, calling the FBI's lack of
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cooperation with the DOJ IG "troublinf, noting that the IG Act authorizes the DOJ IG access
to grand jury and wiretap information. 1
• In an April23, 2014, letter, seven members of Congress, including Senators Grassley,
Manchin, Ayotte, Murkowski ; and Representatives Black. Petri, and Bishop, all signed a
letter to the Peace Corps acting director, noting IGs' '· ... statutory right of access to agency
records to avoid interference with their independence.""
• On June 5, 20 14, Senate Appropriations language was passed out of Committee, stating that no
funds shall be used to deny the DOJ IG timely access to DOJ "records, documents, and other
materials" or to "prevent or impede" such access; and that DOJ "shall report to the Committee
on Appropriations within five calendar days any failures to comply with this requirement" 12
• On June 4, 2014, Ranking Member Coburn sent a letter to Minority Leader McConnell, in
response to a 7-day letter issued by the EPA IG, noting "the plain language of Section 6(a)(l),
along with the omission of any statutory exception, is dispositive in this matter, especially
given Congress's expressed intent in enacting the Inspector General Act." 13
This is just a sampling of recent statements that evidence Congressional intent to ensure prompt and

full access by IGs to agency materials and information. Should OLC take the contrary view- that the
IG Act does not give IGs the full access to agency materials and information necessary to carry out our
statutory mission- CIGIE stands ready to assist Congress in addressing this matter.
Conclusion
Thank you for the opporturlity to provide our views with respect to these important issues. As noted in
our October 7, 2011, letter, the IGs have been functioning effectively for over 35 years with the broad
and strong access provisions of the IG Act. We urge that this settled legal authority and longstanding
practice, supported by recent clear statements of Congressional intent with respect to access authorities
granted under the IG Act, not be disturbed.
Sincerely,

~~c.~
Lynne A. McFarland
Vice Chair
Enclosure
cc:
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