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Honest Services Fraud
A modern tool for dealing with federal public

corruption cases

By INSPECTOR GENERAL
EARL DEVANEY AND JAMES
P. O’'SuLLIVAN
The versatile“honest services” fraud stat-
ute makes it a crime to devise a “scheme
or artifice to deprive another of the in-
tangible right of honest services.” A
recent series of high-profile convictions
illustrates the effectiveness of this statute
as a modern tool for dealing with federal
public corruption cases. For example,
on September 29, 2008, former Central
Intelligence Agency Executive Director
Kyle “Dusty” Foggo pleaded guilty to
honest services fraud for having fraudu-
lently deprived the U.S. of its right to
his honest services as a public official.
The basis for the charge was that Mr.
Foggo had abused his high-ranking posi-
tion by devising and executing a scheme
to induce the CIA into hiring “compa-
nies and individuals with whom he had
concealed his personal relationships.”
Another high-profile example of the
use of the honest services fraud statute
is that of former federal lobbyist Jack
Abramoff. Mr. Abramoff pled guilty to

1 The Honorable Earl E. Devaney is the Inspec-
tor General of the Department of the Interior.
James P. O’Sullivan is a former Associate General
Counsel of the Office of Inspector General,
Department of the Interior. The authors thank
Chris Martinez, Attorney Advisor, Office of
Inspector General, Department of the Interior,
for his assistance in preparing this article. “The
views of co-author James P. O’Sullivan reflect his
personal views and do not necessarily reflect the
views of the Department of Justice.”

2 DQYJ press release, “Former CIA Executive
Director Kyle ‘Dusty’ Foggo Pleads Guilty to
Defrauding the United States” (Sept. 29, 2008)
available at http://sandiego.fbi.gov/dojpressrel/
pressrel08/sd092908.htm.

honest services fraud’ and conspiracy
to commit honest services fraud, stem-
ming from his extensive efforts to induce
public officials to take improper action
on behalf of his clients.* As a result of

the Abramoft investigation — and illus-
trating the substantial reach of the stat-
ute —a U.S. Congressman’ and four for-

mer senior Congressional staff members®

3 In January 2006, Jack A. Abramoff pleaded
guilty to a number of charges including honest
services fraud and conspiracy to commit honest
services fraud.

4 Richard B. Schmitt, “Jack Abramoff Sentenced
to 48 Months,” L.A. Times (Sept. 5, 2008), avail-
able at http://articles.latimes.com/2008/sep/05/
nation/na-abramoff5.

5 In September 2006, Congressman Robert

W. Ney, pleaded guilty to, among other things,
conspiracy to commit honest services fraud.

6 Tony C. Rudy, a former member of the staff
of Congressman Tom DeLay, pleaded guilty in
March 2006 to conspiracy to defraud the citizens
of the United States and the United States House
of Representatives of the right to his honest ser-

subsequently pled guilty to conspiracy to
commit this crime.

The honest services fraud statute has
been useful not only in prosecuting public
corruption cases of national significance,
but also in dealing with more common
corruption cases such as government pro-
curement fraud. For example, in March
2007, a government contractor pleaded
guilty to honest services fraud in connec-
tion with a scheme to steer government
contracts at Walter Reed Army Medical

vices. Neil G. Volz, a former member of the staff
of Congressman Robert W. Ney, pleaded guilty
in May 2006 to conspiracy to commit honest
services fraud. William J. Heaton, a former
member of the staff of Congressman Robert W.
Ney, pleaded guilty in February 2007 to con-
spiracy to commit honest services fraud. Mark
D. Zachares, a former senior staffer to the House
Transportation and Infrastructure Committee,
pleaded guilty in April 2007 to conspiracy to
commit honest services fraud.
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Center.”  Moreover, the ongoing Na-
tional Procurement Fraud Initiative, an-
nounced by the Do]J in October 2006,
has yielded convictions and indictments
under the honest services fraud stat-
ute. In December 2006, a federal jury
in U.S. District Court Western District
of Virginia convicted a U.S. Army pro-
curement official and the chief executive
officer of a Defense contractor of two
counts each of honest services wire fraud,
and one count each of bribery.” In June
2007, Do] announced the guilty plea of
a former DoD civilian employee that in-
cluded one count of honest services wire
fraud related to a scheme to obtain unau-
thorized pay and entitlements.'

While these cases show that the hon-
est services fraud statute is indeed an ef-
fective 21st century tool for dealing with
public corruption, the statute’s ancestry
goes back to the 19th century when the
original mail fraud statute was enacted
to protect the federal mails. Over the
course of the next 100 years, the theory
of honest services fraud developed in
case law interpreting the mail and wire
fraud statutes and emerged as a powerful
doctrine in the 1970s, supporting pub-
lic corruption prosecutions of state, local
and federal officials."

In 1987, however, the U.S. Supreme
Court’s McNally decision held that the
mail and wire fraud statutes applied only

7 See U.S. Attorney for the District of Mary-
land press release, “Contractor Pleads Guilty to
Bribing Official at Walter Reed Army Medical
Center” (Mar. 9, 2007).

8 See DOJ press release, “Deputy Attorney Gen-
eral Paul J. McNulty Announces Formation of
National Procurement Fraud Task Force” (Oct.
10, 2006).

9 See DOJ press release, “Former Army Of-
ficial and Virginia-Based Defense Contractor
Sentenced For Honest Services Wire Fraud and
Bribery Convictions” (Mar. 6, 2007).

10 See DOJ press release, “Former DOD Em-
ployee Pleads Guilty to Charges Involving Fraud
and Theft from the Army” (June 5, 2007).

11 See Shushanv. U.S., 117 E2d 110 (5th Cir.),
cert. denied, 313 U.S. 574 (1941) for an early
articulation of the honest services theory in a case
involving the corruption of a public official. One
of the most notable cases from the 1970s was

the prosecution of Maryland Governor Marvin
Mandel. See U.S. v. Mandel, 591 E2d 1347 (4th
Cir. 1979).
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to the defrauding of a property interest,
and did not apply to defrauding the gov-
ernment and citizens of their intangible
right to the honest services of public of-
ficials.'*  Congress responded swiftly to
this decision, and in 1988 enacted 18
U.S.C. § 1346, a definitional provision
of the mail and wire fraud statutes that
expressly covers a scheme or artifice “to
deprive another of the intangible right of
honest services”."? Since 1988, the hon-
est services fraud statute has been applied
in a wide variety of factual circumstances
and has proven to be a flexible tool in
dealing with public corruption.

THEORY AND ELEMENTS OF
HONEST SERVICES FRAUD
Although section 1346 is subtle in its
application and can raise nuances of legal
interpretation, the basic theory behind it
is straightforward and intuitive, especially
in cases involving federal government
officials." A federal government
employee takes an oath to support and
defend the Constitution and to faithfully
discharge the duties of public office.
The federal government, the employing
agency and citizens in general have a
right to the honest services of every
federal employee who undertakes that
public trust. The right to honest services
includes the right to the conscientious,

12 McNally v. U.S., 483 U.S. 350 (1987).

13 The full text of 18 U.S.C. § 1346 states: “For
the purposes of this chapter, the term ‘scheme or
artifice to defraud’ includes a scheme or artifice
to deprive another of the intangible right of hon-
est services.” A scheme or artifice to defraud us-
ing the mail is proscribed by 18 U.S.C. § 1341.
Wire fraud is proscribed by 18 U.S.C. § 1343.
14 The statute has a somewhat more contro-
versial history when applied in an exclusively
private sector scheme. Some cases involving only
private parties have encountered resistance from
courts and criticism from commentators who
have expressed concerns that the statute may be
criminalizing conduct that amounts to no more
than a civil fraud or perhaps only a breach of
contract. The statute has also generated criticism
on federalism grounds when applied to corrup-
tion of state or local officials. Commentators
have generally taken a more favorable view of
the statute when a federal interest is at stake or
the conduct involves a federal official, although
some have nevertheless criticized the statute as
inherently vague.

loyal, faithful, disinterested and impartial
service of federal employees."”

Whenever a federal employee engages
in deceit, fraud, bias, undue influence,
conflict of interest, self-enrichment, self-
dealing and concealment, he or she com-
mits a serious breach of public trust and,
depending on the facts, may become
criminally liable under the honest ser-
vices fraud statute. The statute also ap-
plies to other persons who are not federal
employees who deprive the government
and its citizens of the honest services of
federal officials.

Four elements must be established in
order to prove honest services fraud in a
federal government context: the defen-
dant must knowingly devise or partici-
pate in a scheme to defraud the govern-
ment or the public of its right to honest
services; the falsehood at the heart of the
scheme must be material; there must be a
specific intent to defraud; and there must
be use of the mails or a transmission by
wire, radio or television in interstate
commerce.

As regards the first element, the gov-
ernment generally must prove that the
scheme would likely compromise gov-
ernmental objectivity and fairness.'®
This often means that the scheme cen-
tered on a particular, discretionary deci-
7 The courts,
however, courts have held that there is no
requirement that an official actually ren-

sion or set of decisions.!

15 The statute does not define the term “honest
services.” A bill, S. 2559, introduced by Senator
Leahy in the 109th Congress contained the fol-
lowing definition of the term: “The term ‘honest
services” includes the right to the conscientious,
loyal, faithful, disinterested, and unbiased service,
to be performed free of deceit, undue influence,
conflict of interest, self-enrichment, self-dealing,
concealment, bribery, fraud, and corruption.”
16 E.g., U.S. v. Hasner, 340 E3d 1261, 1271
(11th Cir. 2003) (discussing public officials’
fiduciary duty to the public to be open and act in
their best interests, and how the public’s right to
honest services is harmed when those duties are
breached).

17 E.g., id. at 1265-68 (Chairman of county
housing agency convicted of committing honest
services mail fraud by voting on a government
contract in order to directly benefit a private
party with whom he had an agreement to share
the resulting commission).
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der any biased or impartial decisions; it is
enough that an official failed to disclose
information material to his or her duties,
such as a conflict of interest. '

The second honest services fraud ele-
ment is that the fraudulent scheme must
involve a material deception by the ac-
cused official. Even though the word
“materiality” appears nowhere in 18
U.S.C. §§ 1341, 1343, or 1346, the Su-
preme Court established that these and
similar statutes inherently adopted the
common law meaning of fraud, which
had always “required a misrepresentation
or concealment of material fact.”” In
a nutshell, a material misrepresentation
or concealment is one that has “a natural
tendency to influence . . . the decision
of the decision making body to which it
was addressed.”*

The third element requires that the de-
fendant have specific intent to defraud.
This means not only that the official was
aware of the scheme, but that he or she
willfully intended for it to harm govern-
mental honesty and fairness. Such intent
may be proven by circumstantial evi-
dence. No direct admission is required,
but the facts must be such that could
lead a reasonable jury to conclude that
the defendant did not act in good faith,
but specifically intended to harm govern-
mental objectivity and honesty.

The fourth and final element in an
honest services mail fraud case is, of
course, that the mails be used or caused

18 See, e.g., U.S. v. deVegter, 198 E3d 1324,
1328 (11th Cir. 1999) (noting that “[a] public
official’s undisclosed conflict of interest . . . does
by itself harm the constituents’ interest in the
end for which the official serves-honest govern-
ment in the public’s best interest”) (emphasis
added); U.S. v. Holzer, 816 E2d 304, 308 (7th
Cir.) (holding that a judge’s receipt of bribes and
“loans” to influence official actions constituted
mail fraud irrespective of whether he ruled dif-
ferently on any cases), vacated, 484 U.S. 807
(1987) (ordering reconsideration in light of Mc-
Nally); U.S. v. Sawyer, 85 E3d 713, 724 (1st Cir.
1996) (noting that “the public is deprived of its
right ... to disinterested decision making” when
“an official fails to disclose a personal interest

in a matter over which she has decision-making
power”).

19 Neder v. U.S., 527 U.S. 1, 22 (1999).

20 Id.
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to be used in furtherance of the fraud.
The mailing, however, does not have to
be essential to the scheme, and the de-
fendant need not be the one responsible
for it. Also, the definition of “the mails”
has been extended by statute beyond the
U.S. Postal Service to include private and
commercial carriers involved in interstate
commerce, such as FedEx.

For honest services wire fraud charges,
the fourth element requires that the de-
fendant, in furthering his or her scheme
to defraud, transmitted or caused the
transmission of any writing, signal, or
sound by means of a wire, radio, or tele-
vision communication in interstate com-
merce. Typically, this includes email,
fax, and telephone/cell phone communi-
cations, although the statutory terms in-
vite further definition as technology con-
tinues to change and evolve. Moreover,
as is also the case with mail fraud, the
communication itself need not contain
a fraudulent representation; it merely
needs to “further” the scheme in some
way, such as by arranging a meeting place
or providing other information helpful
to executing the scheme.

Within the broad parameters of these
elements lies a vast spectrum of miscon-
duct that can be covered by the honest
services fraud statute. A scheme or arti-
fice to defraud citizens and the govern-
ment of the right to the honest services
of public officials can take many forms.
Some of the most common types of hon-
est services fraud cases involving public
officials include bribery schemes, undis-
closed financial interest schemes, and
schemes involving misappropriation of
confidential information. It is important
to keep in mind; however, that the honest
services fraud statute is flexible enough
to embrace any scheme to defraud that
comes within its limits.

In many cases, the honest services fraud
statute is used in conjunction with other
criminal statutes, such as those proscrib-
ing bribery, illegal gratuities or other
conflicts of interest. Consequently, the
facts that would support those violations
will often also support an honest services
fraud case. On the other hand, there

may be cases where the facts would not
establish all the required elements of a
conflict of interest crime but would be
sufficient to establish an honest services
fraud violation.

BRIBERY SCHEMES

Many honest services fraud cases strong-
ly resemble bribery or illegal gratuity
cases. For example, in a number of the
honest services fraud cases arising out of
the Abramoff investigation, there was a
scheme or artifice to defraud that con-
sisted of the defendant accepting (as a
public official) or providing (as a lob-
byist) a “stream of things of value” (e.g.,
domestic and overseas trips, golf, enter-
tainment, meals and drinks, employ-
ment opportunities, etc.) to influence
or reward official action. In the case of
the government officials, they agreed “to
take a stream of favorable official action”
(e.g., making certain contacts with exec-
utive branch officials, inserting legislative
amendments, etc.).

Such cases, even when they do not in-
clude a bribery count, nevertheless have
a strong bribery-like quality to them.”!
Unlike the bribery statute, however
which requires an explicit quid pro quo
or a showing that the giving of things of
value was intended to induce a pattern of
official actions (e.g., either “this for that”
or “these for those”),?? an honest servic-

es fraud case has no such requirement.

21 ‘The Information and Plea Agreement in the
case of Congressman Robert W. Ney did not
contain a bribery or illegal gratuity count.

22 Section 201(b)(2) of Title 18, U.S. Code,
states that whoever “being a public official . .

. corruptly demands, seeks, receives, accepts

... anything of value . . . in return for being
influenced in the performance of any official act”
shall be fined or imprisoned under the statute.
(Emphasis added.) See also U.S. v. Ganim,

510 E3d 134, 148-49 (2d Cir. 2007) (noting
that “bribery can be accomplished through an
ongoing course of conduct” if the gifts are being
given in exchange for a course of official action) ;
U.S. v. Jennings, 160 E3d 1006, 1014 (4th Cir.
1998) (noting that “[t]he quid pro quo require-
ment is satisfied so long as the evidence shows a
‘course of conduct of favors and gifts flowing to a
public official in exchange for a pattern of official
actions favorable to the donor’”) (quoting U.S. v.

Arthur, 544 E2d 730, 734 (4th Cir. 1976)).
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Nor, as is required under the illegal gra-
tuity statute, is it necessary to show that
a thing of value was given “for or because
of an official act.”®  Thus, instead of
showing a specific link between a bribe
or gratuity and some official action, in an
honest services fraud case there is a show-
ing of a “stream of things of value” and a
corresponding “series of official acts.”

For this reason, it is useful to consider
honest services fraud counts in cases that
may initially be evaluated as a bribery or
illegal gratuities case. Especially since
the Supreme Court’s Sun-Diamond*
decision which required a strong link to
some official action in gratuities cases,
the honest services fraud theory may
provide a useful alternative to a bribery
or illegal gratuity charge.

For example, in the Woodward case
involving a Massachusetts state legislator,
the Court held that an honest services
violation may be established where there
is a showing of a “generalized pattern of
gratuities to coax favorable official ac-
tion.”” As the Court further explained,
“[a] person might not, however, give an
unlawful gratuity with the intent to ef-
fect a specific quid pro quo. Rather, as
the government contends here, a person
with continuing and long-term interests
before an official might engage in a pat-
tern of repeated, intentional gratuity of-
fenses in order to coax ongoing favorable
official action in derogation of the pub-

23 For example, 18 U.S.C. § 201(c)(1)(B)

states that whoever “being a public official . . .
demands, seeks, receives, accepts . . . anything
of value . . . for or because of any official act
performed or to be performed by such official or
person” shall be fined or imprisoned under the
statute.

24 In U.S. v. Sun-Diamond Growers, 526 U.S.
398 (1999), the Supreme Court ruled that in an
illegal gratuity case it was necessary to show that
the gratuity was linked to some specific official
act taken by the public official. One current
legislative proposal secks to expand the scope of
the illegal gratuity statute by amending the statu-
tory definition of “official act” to include “any
decision or action within the range of official
duty of a public official.” See H.R. 2438, “Clean
Up Government Act of 2007,” 110th Cong., 1st
Sess. (introduced May 22, 2007).

25 See U.S. v. Woodward, 149 E3d 46, 55 (1st
Cir. 1998), cert. denied, 525 U.S. 1138 (1999).

10

lic’s right to impartial official services.”*

Kickback schemes, close relatives of
bribery schemes, have also been prosecut-
ed under the honest services fraud stat-
ute. One example of a kickback scheme
is the arrangement engineered between
Jack Abramoff and Michael Scanlon.
Abramoff recommended to his Native
American tribal clients that they use the
grassroots and public relations services
provided by Scanlon’s firm. Abramoff
did not disclose to his clients that he had
an arrangement with Scanlon to receive
fifty percent of the net profits of the fees
paid to Scanlon’s firm. In the words of
the plea agreement, this scheme violated
Abramoff’s “duty to disclose all relevant
facts to his lobbying clients, including
conflicts of interest and any financial in-
terest in fees paid to others.””’

UNDISCLOSED FINANCIAL
INTEREST SCHEMES
A second type of honest services fraud
case involves schemes in which a public
official has an undisclosed financial in-
terest and takes some official action or
uses public office to benefit a secret fi-
nancial interest. Section 1346 has been
regularly used to successfully prosecute
state and local public officials in this type
of case.?®

Although the honest services fraud
statute has been less frequently used to
prosecute federal officials for undis-
closed, conflicting financial interests, one
notable federal case involved a scheme by
two U.S. Department of the Treasury of-
ficials to use their access to the govern-
26 1d.
27 See Factual Basis for the Plea of Jack A.
Abramoff at p. 3.
28 See U.S. v. Mittelstaedt, 31 E3d 1208 (2d
Cir. 1994), cert. denied, 513 U.S. 1084 (1995)

(consultant employed by two towns to advise on

zoning and planning matters had undisclosed
interest in certain real estate projects); U.S. v.
Bissell, 954 E Supp. 841 (D.N.]J. 1996), judg-
ment affd. without opinion, 142 E3d 429 (3d
Cir. 1998) (local prosecutor shared a partnership
interest in gasoline stations with attorney who
represented adversaries of the prosecutor’s office);
U.S. v. Grandmaison, 77 E3d 555 (1st Cir.
1996) (part-time city alderman secretly influ-
enced the award of a contract to a construction
company that was his employer).

ment procurement process to channel
money to themselves and their compa-
? 'The scheme involved the use of
no-bid contracts to a third-party contrac-
tor who provided financial benefits to the
Treasury officials. The two officials were
convicted of honest services wire fraud
violations. They also were convicted of
violations of 18 U.S.C. § 208 which bars
an executive branch employee from tak-
ing action on a matter that could affect
the employee’s financial interest.

Another federal case of this type in-
volved an Assistant U.S. Attorney who
engaged in a scheme to make favorable
recommendations to the court and oth-
ers on behalf of cooperating witnesses
and defendants in exchange for money.*
In one instance, the AUSA accepted
$98,000 from a cooperator. In return,
the AUSA argued for leniency at a sen-
tencing hearing. The AUSA pled guilty
to two counts of honest services wire
fraud and one felony conflict of interest
count under 18 U.S.C. § 208.

There may be a number of reasons why
the honest services fraud statute is not
used more frequently in federal prosecu-
tions involving conflicting financial in-
terests on the part of federal officials. In
some cases, there may not be any element
of concealment and hence no “scheme
or artifice” as required under the mail
and wire fraud statutes. For example, in
cases where federal employees have acted
on matters that would affect a company
with which they were negotiating for
employment or had an arrangement for
future employment, the employee may
have made no attempt at concealment.
In some cases of an inadvertent section
208 violation, the conflicting financial
interest may even have been reported
on a financial disclosure report. A more
likely explanation for the paucity of fed-

eral cases of this type, however, is that

nies.

29 U.S. v. Quinn, 359 E3d 666 (4th Cir. 2004).
For additional facts in this case, see Case 1 in the
2002 Conflict of Interest Prosecution Survey,
issued by the Office of Government Ethics on
October 31, 2003.

30 See Case 3 in the 1997 Conflict of Inter-

est Prosecution Survey, issued by the Office of
Government Ethics on March 13, 1998.
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section 208 is itself an adequate tool
for dealing with employees who act on
matters that benefit their own financial
interest, whether or not that interest is
concealed.®!

There are some situations, however,
not covered by section 208, that may
justify use of the honest services fraud
statute. Section 208 covers the financial
interests personally owned by the fed-
eral official; it also covers certain other
so-called “imputed interests” that consti-
tute a conflict for an official, such as the
financial interests held by a spouse or a
minor child. But section 208 does not
cover the financial interests of other close
relatives such as a sibling, a parent, or an
uncle or aunt.*> It also does not cover
the financial interests of a “significant
other” or “live-in partner.”

So, for example, if instead of a steer-
ing a contract to a company owned by
a spouse (which would violate section
208), the official directed the contract
to a company owned by a brother or
a member of the official's immediate
household, section 208 would not apply.
In these situations, the honest services
fraud statute may be a useful alternative
to a section 208 prosecution. The honest
services fraud statute could apply if there
was a scheme to steer the contract to a
brother, an in-law or some other family
member whose financial interests are not
covered by section 208.

MISAPPROPRIATION OF
CONFIDENTIAL INFORMATION
SCHEMLS

A third type of honest services fraud case
is one where the dominant facts involve
a misappropriation of confidential infor-
mation. It is well established that the
misappropriation of confidential infor-

31 For those employees who are required to file
cither a public or confidential financial disclosure
report, the failure to report a financial interest
could violate both civil and criminal statutes.

32 The Standards of Conduct attempt to address
this problem on an administrative level by requir-
ing officials to consider recusal from matters that
would affect the financial interest of other close
relatives or members of their household. See 5

C.ER. § 2635.502.
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mation, whether it be government in-
formation or business information, can
constitute a violation of the mail and wire
fraud statutes. Even prior to the enact-
ment of the honest services fraud statute,
the Supreme Court in Carpenter upheld
the conviction of a Wall Street Journal
reporter who used nonpublic business
information to make money trading in
the stock market.*

Many honest services fraud cases in-
volving public officials engaged in bribery
or undisclosed financial interest schemes
have elements that involve the misuse
of nonpublic government information.
One honest services fraud case in which
misappropriation of government infor-
mation was at the heart of the case was
United States v. Czubinski.*

Richard Czubinski was employed
by the Internal Revenue Service in the
Boston office of the Taxpayers Services
Division. In order to carry out his of-
ficial duties, which included answering
taxpayer questions regarding their re-
turns, Czubinski was authorized to have
access to the IRS’s Integrated Data Re-
trieval System. His authorization was
limited to answering taxpayer inquiries,
but Czubinski browsed the database and
conducted searches that were outside the
scope of his official duties.

The government indicted Czubin-
ski on nine counts of honest services
wire fraud and four counts of computer
fraud. A jury convicted Czubinski on
all counts. On appeal, the First Circuit
reversed Czubinski’s conviction on all
counts. With respect to the honest ser-

33 See Carpenter v. U.S., 484 U.S. 19 (1987).
R. Foster Winans was a reporter for the Wall
Street Journal who wrote a daily column called
“Heard on the Street” which evaluated stock
based on business information that he gathered
in the course of his work for the newspaper.

The column had an impact, although hard to
calculate, on the stocks that it discussed. Winans
conspired with Carpenter and others in a scheme
to provide advance information that would later
appear in the columns and to trade in stock on
the basis of this advance information. In addi-
tion to various securities laws violations, Winans
was convicted of honest services fraud.

34 See U.S. v. Czubinski, 106 F3d 1069 (1st
Cir. 1997).

vices fraud counts, the Court held that
the unauthorized browsing of confiden-
tial taxpayer information did not, stand-
ing alone, deprive the government of his
honest services as a federal employee.

The Czybinski decision provides useful
guidance as to what would be needed to
successfully establish an honest services
fraud case involving a scheme to misap-
propriate confidential government infor-
mation. The First Circuit acknowledged
that the government had established that
the defendant engaged in unauthorized
searches of taxpayer information using
interstate wire transmissions (the da-
tabase was in Martinsburg, West Vir-
ginia). 'The court, however found that
the government did not establish that
the defendant had received any tangible
benefit from his misuse of his position.
The court thus determined that the case
“falls outside of the core of honest servic-
es fraud precedents™ in that it did not
involve bribery, embezzlement of some
other serious breach of public trust. In
this regard, the First Circuit took spe-
cial note of the fact that the defendant’s
duties were ministerial (responding to
taxpayer requests for information about
their own returns) and did not involve a
discretionary, decision-making role. Fi-
nally, the court said that the government
failed to prove the intent to deprive the
public of the defendant’s honest services,
since it did not establish that Czubinski
intended to use the files he browsed for
some private purpose.

Thus, to be successful, an honest ser-
vice fraud prosecution involving a misap-
propriation of confidential information
should show that: there was a disclosure
of the confidential information to some
private party for private gain; if there was
no such outside disclosure, that the gov-
ernment employee used the information
for his or her own private purposes; the
employee served in a position that in-
volved a discretionary, decision-making
role; the breach of public trust was suf-
ficiently serious; and there was a failure
to carry out official duties (such as grant-
ing exclusive, preferential treatment) that
35 Id. at 1077.

11



amounted to an intent to deprive the
public of the official’s honest services.

The misuse of the confidential infor-
mation would not necessarily have to re-
sult in a financial gain to the official or to
some private party. It could, for example,
be the unauthorized release of sensitive
nonpublic government information that
significantly benefits the goals of some
private organization, particularly where
there is some demonstrable harm to the
government or the public resulting from
the release.

MISUSE OF OFFICIAL POSITION
SCHEMES

In one of the cases arising out of the
Abramoff investigation, it was estab-
lished that Abramoff had attempted to
secure an appointment for Mark Zacha-
res in the Department of the Interior Of-
fice of Insular Affairs. ° The Office of
Insular Affairs was responsible for U.S.
island territories; Abramoff had lobbying
interests in the Commonwealth of the
Northern Mariana Islands. Abramoff
was unsuccessful in this effort. Ultimate-
ly, Mark Zachares found a position on a
Congressional staff.

Abramoff and Zachares had a so-called
“two-year plan” in which Zachares would
work on the Hill advancing AbramofFs
interests and gain valuable contacts that
would enhance his value as a future lob-
byist working for Abramoff. The factual
statement in the plea agreement set forth
a bribery-like scheme in which Abramoff
provided a “stream of things of value” in
exchange for a “stream of official action.”
Zachares pleaded guilty to conspiracy to
commit honest services fraud.

This case suggests the outlines of an in-
novative application of the honest servic-
es fraud statute to deal with a scheme that
might be described as placing a “mole”
in a government position. Such a case
could be established even in the absence
of a bribery-like exchange of favors for
official action if the following elements
were established: there was an express or
implicit understanding of future private

36 See Factual Basis for the Plea of Mark Dennis
Zachares at 1 (Mar. 14, 2007).
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sector employment between the official
and an outside party; and an official en-
gaged in a pattern of exclusive preferen-
tial treatment of the outside party, such
as providing nonpublic information, ar-
ranging for special access, and speaking
on behalf of the outside party’s interests.
This pattern of preferential treatment
must be serious enough to amount to a
deprivation of the public’s right to the of-
ficial’s honest services.

Such a theory of an honest services
fraud case would enable law enforce-
ment to address serious misconduct that
might not be covered by the conflict of
interest law which deals with represen-
tation of private parties in matters in
which the United States has an inter-
est. That statute, 18 U.S.C. § 205, bars
an employee of the executive branch
from acting as an agent or attorney in
a matter in which the U.S. is a party
or has a direct and substantial inter-
est. The statute serves two policy goals.

First, it protects government processes
from the improper influence and advan-
tage that a private party might obtain
by being represented by a government
employee. Second, it preserves the value
of loyalty that an employee should have
to his or her employer, the government.
The statute, however, requires that a per-
son act as an “agent or attorney.” Thus
it would not apply in a situation where
a private party had not engaged the gov-
ernment employee as a representative.
For extreme conduct in which the of-
ficial acted as a “person on the inside”
and bestowed preferential treatment that
compromised the duty to provide honest
services, the honest services fraud statute

could apply instead.

FEDERAL PROGRAM FRAUD
SCHEMES

Finally, the honest services fraud statue
can be used in cases involving federal
program fraud. The federal program
fraud statute proscribes bribery related to
programs that receive federal funds when
there is no bribery of a federal public of-
ficial.¥” In a case involving a local gov-

37 See 18 U.S.C. § 666.

ernment official, the mayor of Calumet
City, Illinois, was convicted under both
18 U.S.C. § 666 (federal program fraud)
and under the honest services fraud stat-
ute.”®  The honest services fraud con-
viction involved a kickback scheme in
which a law firm that received “the lion’s
share” of the city’s legal business kicked
back thirty percent of the payments it re-
ceived from the city to the mayor. The
concurrent program fraud scheme in-
volved the payment of comp time to city
employees who had taken leave time to
engage in political activity. In this case,
the two counts involved different sets of
facts. As required by the program fraud
statute, Calumet City received more than
$10,000 annually in federal funds.

THE FUTURE OF HONEST
SERVICES FRAUD

The honest services fraud statute contin-
ues to be an effective tool for dealing with
public corruption and is often viewed as a
first-line defense for combating new and
unusual fraud schemes until Congress
provides a particular legislative response.
The statute should be considered as an
alternative charge where the facts might
not support all the elements of a conflict
of interest crime — for instance, brib-
ery or illegal gratuity cases where there
is no specific link between benefits and
particular official acts, financial conflict
cases where the concealed financial inter-
est is that of a family member or other
relationship not covered by the conflicts
laws, and cases involving extreme disloy-
alty and violation of the duty of a public
official to serve the public interest.o&

38 U.S. v. Genova, 333 E3d 750 (7th Cir.
2003).
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